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|edgment of a preponderating influence in 
| Korea, which means that she is to exercise a 
|protectorate over that unhappy country. 


All this will afford Japan unequalled oppor- 
Contributions, items of news about courts, judges and lawyers’ | tunities for that commercial 
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Current Lopics. | 


The entirely unexpected result of the 
Peace Conference between the envoys of 
Japan and Russia at Portsmouth, N. H., 
which brought peace after nearly two years 
of bloody warfare between two_ great 
powers, has been discussed the world over, 
and the opinion has been frequently ex-| 
pressed that the diplomatic victory was) 
with M. Witte, the Russian plenipotentiary. 
Japan, it seems to us, can well afford to/| 
smile at the compliments that have been) 
showered upon the great Russian statesman, | 
for it can hardly be denied that the Japan-| 
ese have come out of the diplomatic contest | 
anything but empty-handed. Besides the. 
large number of ships of war which she has | 
added to her navy by capture, she is to be| 
paid for the maintenance of the very large | 
number of Russian prisoners whom she 
holds an amount of money likely to run 
close to a hundred million, and she has se- 
cured an ownership in the Chinese Eastern 
railroad, with the option of retaining this 
ownership or transferring it to China for a 
sum estimated at more than $50,000,000. In 
addition to all this, she has acquired Port 
Arthur and Dalny, harbors of tremendous 
commercial value upon which hundreds of | 
millions of dollars have been expended by 
her defeated foe, and has acquired fishing 
rights on the Siberian littoral, which, in the 
opinion of those who ought to know, are of 
enormous value. She secures also half of 
Sakhalin Island, with all its vast mineral and 
timber wealth, and finally wins an acknowl-| 
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expansion 
which has been so great a factor in the war, 
and will enable her to make good within a 


|comparatively few years the sums expended 


in prosecuting the war. Greater than all 
this, however, is the fact, not to be esti- 
mated in dollars and cents, that Japan has 
supplanted Russia as the predominant 
power in the Far East. These enormous 
concessions, properly exacted from 
Russia for her faithlessness in making prom- 
ises for years only to break them, have put 
Japan’s old enemy where she was ten or a 
dozen years ago, with respect to obtaining 
a winter-open port. She is now driven out 
of Manchuria, and Japan takes possession 
of property and rights worth many millions, 
at the same time succeeding to the pre- 
dominating position in China to which 
Russia had so long aspired. If all this con- 
stitutes a great diplomatic victory for Rus- 
sia, Japan can well afford to view it with 
entire complacency. 


now 





Much has been said, pro and con, on the 
subject of the forced labor of convicts in 
the open air. Various objections have been 
raised to it, particularly by those who con- 
trol labor unions, and so persistently has 
this opposition been manifested that the 
politicians in the Legislatures of many of 
the States have enacted laws recognizing 
the objections and prohibiting the utilization 
of such labor, to the very great detriment, 
not only of the States, but of the convicts 
themselves. At the recent International 
Congress, held at Budapest, Professor 
Simeon E. Baldwin, of Yale University, 
enumerated the objections to the forced 
labor of convicts in the open air as follows: 
It exposes the criminal to the public humil- 
iation; it degrades him by association with 
criminals who may be viler than he; it ex- 
poses him to the possible tyranny and abuse 
of brutal overseers; it facilitates escape; it 
creates unjust competition with the labor 
of free citizens. Most of these objections 





THE ALBANY 





LAW JOURNAL. 








were convincingly answered by Professor 
Baldwin, who evidently has given the sub- 
ject very thoughtful consideration. 
tended that a sufficient number of guards 
could enforce the rule of no communication 
between the prioners. 


direct control of the authorities, for 


hired out to private individuals, there is an. 


almost inevitable tendency to brutality. The 
suggestion also that the proceeds of convict 
labor might very properly be used to sup- 
port the convict’s innocent dependents is 
also entitled, it seem to us, to careful con- 
sideration. In the discussion of the problem 
Professor Baldwin exhibited much good 
sense and sanity, but in one particular, it 
would seem, he descended to the ridiculous. 
We refer to his suggestion that the better 
class of ccnvicts might be spared the 
humiliation of working with the lowest and 
most depraved by the wearing of masks! 
This would be over-refinement with a ven- 
geance, quite appropriately to be followed, 
a little later, by allowing them to wear 
gloves so as not to soil their hands. 
———_4—-—-— 


THE CHINAMAN BEFORE THE SUPREME 
COURT. 





In April, 1904, in concluding a dissenting opinion, 
Justice Brewer, of the United States Supreme 
Court, said: 


“The time has been when many young men 
“from China came to our educational institu- 
“tions to pursue their studies, when her com- 
“merce sought our shores, and her people came 
“to build our railroads, and when China looked 
“upon this country as her best friend. If all 
“this be reversed and the most populous nation 
“on earth becomes the great antagonist of this 
“ Republic, the careful student of history will 
“recall the words of Scripture, ‘they have 
“sown in the wind, and they shall reap in 
the whirlwind, and for cause for such an- 
“tagonism need look no farther than the treat- 
“ment accorded during the last twenty years 
“by this country to the people of that nation.” 


“ae 


When present interests and contentions shall have 
subsided, when the surges of foreign immigration 
shall no longer dash on this land, when the record 
of the present shall be read in the light of history, 
and the student of republican government shall sur- 
vey the strains and the shocks to which our national 
Constitution has been subjected, he may reach the 


He con-| 


It would seem that) 
such labor should always be kept under the 
if | 


| conclusion that the incident that thus far has dealt 
| the hardest blow to American liberty — that has oper- 
|ated most profoundly to subvert the original spirit 
and the fundamental principles of the instrument 
| into which the statesmen of the revolution sought 
to crystallize the results of that conflict — has been 
our treatment of people of Chinese descent. 

When Abraham sojourned in Ur of the Chaldees 
the Chinese were a mighty people. Before the 
| Pyramids, when Egypt was the home of the learn- 
ing, the arts and the mysteries of the ancients, the 
| Chinese were essentially the same race of people 
that they are to-day. When the governments and 
civilizations of antiquity appeared, flourished and 
subsided, when the Babylonians and Assyrians 
| swayed empires, and when they suffered annihilation, 

when Greece arose from her mythological birth and 
| displayed that martial and naval valor and prowess 
, that defended her ‘people, and preserved her litera- 
/ture..her architecture, her sculpture, and her phil- 
| osophy from the assaults of the Persian hosts and 
| passed them on to strengthen and enrich all later 
| civilizations, when the commerce of the Phoenicians 
|and Carthagianians arose, flourished and decayed, 
| when “ Rome sat on her seven hills and ruled the 
| world,” and developed that body of laws that is still 
| the essential basis of the jurisprudence of nations of 
| the Occident, when the lowly Nazarine trod the 
| Judean hills and proclaimed to an oppressed people 
| the most exalted philosophy the world has learned, 
| when Mohammedanism sprang into being, conquered 
|and devastated, and at the hands of hardy French 
| and German warriors at Tours received the death 
blow to its ambition to rule the world, and obliterate 
| the garnered fruitage of the learning, the religions 
| and civilization of all the past, through the Dark 
| Ages, and while our Saxon fathers lingered on the 
| Rhine, through the mutations of ancient, medieval 
| and modern times, while states crumbled and arts 
| faded, the Chinese preserved in unbroken continuity, 
and with undeviating purpose their characteristics 
as a race, their ideals of life and those conditions 
that make the sons of the Celestial Kingdom essen- 
tially the same people to-day that they were four 
thousand years ago. With an empire nearly twice 
as great in territorial extent as our own, with every 
diversity of climate, with a soil of unsurpassed fer- 
tility after forty centuries of intensive cultivation, 
with the greatest deposits of coal and iron of any 
nation, with four hundred millions of people of un- 
surpassed industry, who toil the greatest number 
of hours, under the most unfavorable conditions, and 
who subsist on the least nourishment of any in the 
world, it cannot be doubted that they possess: the 
possibilities, and that they are beginning to exhibit 
the potentialities of great influence in the future. 
By their eastern shores, and separated from them 
by the waters of a small sea lately crimsoned with 
the blood of thousands of the subjects of the great 
white czar, there has arisen from the bosom of the 
Pacific the puissant figure of a nation strong and 
determined — a nation that under the ensign of the 
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Rising Sun has said to the proud house of Ramanoff, 
in tones that have reverberated in the halls of rulers 
and in the palaces of kings with deep significance, 
if not with ominous forebodings, “ Thou shalt go 
no farther.” Stimulated by the achievements, and 
enlightened by the example of Japan, no one can 
say what China may be.or do when she shall arise 
from the lethargy of ages and develop her latent 
energies. Within the past few weeks the fear of 
losing her trade has filled commercial interests of 
cur land with alarm, and has induced the President 
to issue a proclamation that in the future the sub- 
jects of China, on arriving at our shores, will be 
treated with more consideration. A brief outline of 


‘ the history of our laws and the rulings of our courts 


relating to the Chinese may be in order. 

As a result of a war between England and China 
in 1841 British subjects were allowed to reside and 
carry on mercantile pursuits in five of the principal 
ports of China. In 1844 the first treaty was con- 
cluded between China and this country. It was 
negotiated by a commission, headed by Caleb Cush- 
ing. By that treaty the same privileges were ac- 
corded to this country which England had won 
by war. Violations of the treaty with England led 
to another war between that country and China in 
1856. The President of the United States declined 
the invitation of England to participate in that sec- 
ond conflict. In 1858 a further treaty was con- 
cluded between this country and China by which thé 
treaty of 1844 was renewed. In 1868 a Chinese com- 
mission, headed by Anson Burlingame, came to this 
country to establish closer relations between the 
two countries, and a further treaty, known as the 
Burlingame treaty, was agreed upon in November, 
1868, which provided that citizens of the United 
States visiting or residing in China should enjoy 
the same privileges as the subjects of the most 
favored nation, and Chinese subjects visiting or re- 
siding in the United States should enjoy the same 
privileges, immunities and exemptions in respect 
to travel or residence as might be enjoyed by the 
subjects of the most favored nation. It also con- 
tained similar provisions with reference to the en- 
joyment by the subjects of both nations of the 


educational institutions of the respective countries; | 


but it expressly provided that it did not confer the 
right of naturalization. 

The discovery of gold in California attracted large 
numbers of Chinese to the Pacific States. 


expenses enabled them to displace their competitors. 
They did not amalgamate with our native popula- 





When-.| 
ever they could compete with persons of other | 


: ame > . F Bt | Chinese laborers, and to furnish them with certifi- 
nationalities their industrious habits and limited | 


tion, but remained strangers in the land, lived by | 


themsel i ‘ : ‘ 
selves and retained and followed the customs | loose notions of the sanctity of an oath which such 


and usages of China. In the words of Justice Field: 


“As they grew in numbers each year the 





“presses upon the means of subsistance, great 
“danger that at no distant day that portion 
“of our country would be overrun with them, 
“unless prompt action was taken to restrict their 
“immigration.” 


In Chy Lung v. Freeman (g2 U. S. 275) the Su- 
preme Court, in 1875, held that a statute of California 
for the virtual exclusion of Chinese persons was 
unconstitutional, on the ground that the subject is 
one over which Congress has exclusive jurisdiction. 


In response to the efforts of the people residing 
on the Pacific coast. or of some of them, an act of 
Congress was passed in 1879, under which a com- 
mission was sent to China to negotiate a modifica- 
tion of the Burlingame treaty, and in May, 1881, a 
further treaty was ratified, which provided that 
whenever, in the opinion of this government, the 
coming of Chinese laborers or their residence here 
should affect, or threaten to affect, the interests of 
this country, or endanger its good order, the govern- 
ment of this country might regulate or suspend such 
coming or residence, but might not absolutely pro- 
hibit it, that the limitation or suspension should be 
reasonable and should apply only to Chinese labor- 
ers, and that legislation with reference to them 
should be of such a character as should be neces- 
sary to enforce immigration’ regulations, and that 
immigrants should not be subjected to maltreatment 
or abuse, and that Chinese subjects coming here as 
teachers, students or merchants, and Chinese labor- 
ers then in this country should be allowed to go and 
come of their own free will, and be accorded all the 
rights, privileges, immunities and exemptions ac- 
corded to subjects of the most favored nation. 

In May, 1882, the first act of Congress was ap- 
proved relating to the exclusion of Chinese subjects. 
It provided that after ninety days from its passage, 
and for ten years thereafter, the coming of Chinese 
laborers into this country was prohibited; that the 
act should not apply to Chinese laborers in this 
country November 17, 1880, or who should arrive 
here within ninety days after the passage of the act; 
that for the purpose of identifying such laborers and 


| furnishing them with evidence of their right to go 


from and to come to this country the collectors of 
customs, or their deputies, should go upon vessels 


| about to depart with such laborers and make a list 


of them, stating their names, ages, occupations, last 
places of residence, physical marks or peculiarities, 
and all facts necessary for the identification of such 


cates of such identification which should entitle them 

to return on surrendering the certificates to the col- 

lectors at the ports of re-entry on their return. 
On account of similarity of appearances and the 


laborers were found to entertain, the numerous 
evasions of the act of 1882 demonstrated that that 


“people of the coast saw, or believed they saw, | act had failed to meet the conditions which had led 
“in the facility of immigration and in the | to its enactment, and it was amended by a further 
“crowded millions of China, where population | act, passed July 5, 1884, which provided that the cer- 





260 


THE ALBANY 





LAW JOURNAL. 








tificate provided for by the act of 1882 should be the 
only evidence permissible to establish the right of 
such laborers to re-enter this country. In Chew 
Heong v. United States (112 U.S. 536) the Supreme 
Court held that the act of 1884 did not apply to 
Chinese laborers who were here November 17, 1880, 
and had left the country before May 6, 1882, and 
remained away until after July 5, 1884. Under this 
ruling the same evasions of the act of 1882 con- 
tinued and Chinese laborers who, it was believed, 
had never been in this country made the oaths to 
bring themselves within the ruling in Chew Heong 
v. United States, and entered in large numbers, and 
further legislation was found necessary to keep them 
out. An act of Congress was accordingly passed 
and approved October 1, 1888, which provided that 
it should be unlawful for any Chinese laborer who 
had been, or who thereafter might be, a resident 
within the United States and who had departed, or 
who might depart therefrom, to thereafter return 
to the United States, and that no certificate issued 
to such a laborer under the act of 1882 should there- 
after entitle any such Chinese laborer to return to 
this country. 


The validity of the act of 1888 was challenged in 
Chae Chan Ping v. United States, known as “ The 
Chinese Exclusion Case” (130 U. S. 581). Chae 
Chan Ping was a Chinese laborer. He came to this 
country in 1875, and resided in San Francisco until 
June, 1887, when he returned to China, after having 
obtained the certificate of the collector of customs 
under the act of 1882, which in terms entitled him 
to return to this country. On October 8th, 1888, 
he arrived at the port of San Francisco and pre- 
sented his certificate, and attempted to land. He 
was refused permission to do so on the ground that 
under the act of October tst, 1888, approved while 
he was on his return voyage, he had no right to 
return to this country. While being detained on 
the vessel on which he arrived, a writ of habeas 
corpus was isued out of the United States Circuit 
Court to inquire into the cause of his detention. 
On the return of the writ the court held that he was 
not entitled to enter the United States, and he was 
remanded to the custody of the master of the steam- 
ship. He appealed to the Supreme Court. His 
appeal was argued by the late James C. Carter. 
The Supreme Court affirmed the order of the Cir- 
cuit Court, Justice Field writing the opinion. He 
gave an elaborate history of the treaties between 
this country and China, and the legislation of Con- 
gress for the exclusion of Chinese laborers. It was 
conceded that the act of 1888 was a plain violation 
by this country of the express stipulations of the 
treaties made with China in 1868 and 1881; but it 
was not on that account invalid or to be restricted 
in its enforcement, that while a treaty is in the 
nature of a contract between nations, nevertheless 
this country cannot by a treaty restrict the subse- 
quent exercise of its legislative powers which, under 


the Constitution, are vested in Congress. 
Field said: 


Justice 


“That the government of the United States, 
“through the action of its legislative depart- 
“ment, can exclude aliens from ,its territory, 
“is a proposition which we do not think open 
“to controversy. Jurisdiction over its own 
“territory to that extent is an incident of every 
“independent nation.” * * * “To preserve 
“its independence and give security against 
“foreign aggression and encroachment is the 
“highest duty of every nation, and to attain 
“these ends nearly all other considerations are 
“subordinated. It matters not in what form 
“such aggression or encroachment come, 
“whether from a foreign nation acting in its 
“national character, or from vast hordes of 
“its people crowding in upon us.” 


In Lau Ow Bew v. United States (144 U. S. 47), in 
1892, the court decided that section 6 of the act of 
May 6th, 1882, as amended by the act of July 5th. 
1884, does not apply to Chinese merchants already 
domiciled in the United States, who having left the 
country for temporary purposes animo revertendi, 
seek to re-enter. 

In May, 1892, a further act of Congress was ap- 
proved, which provided that all the then existing 
laws and regulations prohibiting and regulating the 
coming of Chinese persons into this country were 
continued for ten years, that such persons, if ad- 
judged to be unlawfully in this country, should be 
removed, that when arrested they should be ad- 
judged to be unlawfully in this country, unless they 
should establish their right to remain by affirma- 
tive proof, that if convicted or adjudged to be un- 
lawfully in, or not lawfully entitled to remain in 
this country, they should be imprisoned at hard 
labor, not more than one year, and then removed, 
that it should be the duty of all Chinese laborers 
then residing in the United States, and entitled to 
remain therein, to procure within one year, from 
the collectors of internal revenue in their respective 
districts, certificates of their right to remain, and 
that any Chinese laborer thereafter found in this 
country without such a certificate should be re- 
moved, with the exception of a limited class of cases. 

In Fong Yue Ting and Others v. United States 
(149 U. S. 698), the act of 1892 was subjected to 
severe criticism. There were three appeals from 
orders of the U. S. Circuit Court for the Southern 
District of New York dismissing writs of habeas 
corpus, and remanding the petitioners (three 
Chinese laborers) to the custody of the marshal, to 
be deported. The petitioners were aliens, born in 
China. They came to this country in 1874, 1877, 


and 1879, intending to make it their permanent resi- 
dence, and resided here until 1893, when they were 
arrested in New York city for having failed to pro- 





cure certificates as required by the act of May, 1892. 
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It was not denied that the act of 1892 was also a 
plain violation of the treaties with China, and the 
question was presented, whether, under the Consti- 
tution, Congress has the power to deport from this 
country an alien who is a subject of a country with 
which this nation is at peace, after he has lawfully 
acquired a residence in this country in pursuance of 
its laws. The court was then composed of Chief 
Justice Fuller and Justices Field, Harlan, Gray, 
Blatchford, Brewer, Brown, Shiras and Jackson. 
When the case was decided, Justice Harlan was in 
Europe as one of the Behring Sea Seal-Fur arbi- 





“cruel and unusual 
“ application.” 


punishments, have no 


In the course of his opinion, Justice Gray cited sev- 
eral previous decisions of the court, holding the ap- 
parently elementary proposition that congress has the 
right to prevent aliens from entering this country. 
He also made extended quotations from the works 
of various writers on international law to the effect 
that one of the inherent rights of nations is to de- 
port aliens who have.entered their territory; but he 
cited no adjudication that under the Constitution, 


trators. The record does not show whether any | Congress possessed that right with reference to aliens 
other member of the court was absent. That a| who had previously lawfully entered this country, 
grave constitutional question was presented is ap-| and made but passing reference to those provisions 
parent from the fact that the opinions delivered | of the Constitution on account of which the members 
cover fifty-eight pages of the official reports. The | of the court, who dissented, contended that con- 
case was argued for the appellants by Joseph H. | gress had no such right. While a prior decision of 





nation of the Circuit Court, and held that the act 
of 1892 was within the powers granted to Congress | 
by the Constitution. The prevailing opinion was | 


written by Justice Gray. In his opinion he said: | 


Choate. The Supreme Court affirmed the aponageeell 
| 


“The power to exclude aliens and the power 
“to expel them rest upon one foundation, are 
“derived from one source, are supported by 
“‘the same reasons, and are in truth but parts | 
“of one and the same power.” * * *| 
“ Chinese persons not born in this country, have | 
“never been recognized as citizens of the | 
“United States, nor authorized to become such | 
“under the naturalization laws.” * * *) 
“After some years of experience the govern- | 
‘ment of the United States was brought to the, 
‘opinion that the presence within our territory | 
“of large numbers of Chinese laborers, of a| 
“‘ distinct race and religion, remaining strangers | 
“in the land, residing apart by themselves, ten- | 
“‘aciously adhering to the laws and usages of 
“their own country, unfamiliar with our insti- | 
“tutions, and apparently incapable of assim- | 
“‘ilating with our people, might endanger good | 
“order and be injurious to public interests.” 
“* .%* %* The order of deportation is not a 
“punishment for crime. It is not a banishment 
“in the sense: in which that word is often ap- 
“plied to the expulsion of a citizen from his 
“country by way of punishment. It is but a 
“method of enforcing a return to his own 
“country of an alien who has not complied 
“with the conditions upon the performance of 
“which the government of this nation, acting 
“within its constitutional authority and through 
“the proper departments, has determined that 
“his continuing to reside here shall depend. 
“He has not, therefore, been deprived of life, 
“liberty, or property without due process of 
“law; and the provisions of the Constitution 
“ securing the right of trial by jury, and prohib- 
“iting unreasonable searches and seizures, and 





the court has been appropriately referred to as “ The 
Chinese Exclusion Case,” this case may be properly 
denominated as “ The Chinese Deportation Case.” 


From the judgment of a majority of the court, 
Chief Justice Fuller and Justices Field and Brewer 
vigorously dissented. They contended that under 
the Fourth, Fifth, Sixth, Eighth, and Fourteenth 
Amendments of the Constitution, Congress had no 
power to enact those features of the act of 1892, 
which provided for the deportation of resident alien 
Chinese laborers. With due respect for the decisions 
of the majority of the members of that august tri- 
bunal, an impartial consideration of the opinions de- 
livered’ would seem to compel the conclusion that 
not only does the opinion adopted by a majority of 
thee court fail to answer the arguments of the dis- 
senting members, but the further conclusion that the 
arguments of the dissenting members are unanswer- 
able, and that in the persons of three Chinamen, some 
of the fundamental principles of this government 
were subjected to severe tension, if not practical 
obliteration. 

Near the commencement of an extended dissenting 
opinion Justice Brewer, with some sarcasm, re- 
marked that the three Chinamen had resided in this 
country “almost as long as some of those who were 
members of the Congress that passed this act of 
punishment and expulsion.” He drew a sharp dis- 
tinction between preventing the entry of a subject 
of another nation and expelling or banishing an 
alien after he has lawfully entered this country; also 
between aliens who live in a country intending to 
permanently reside there, and those who are only 
temporarily in such country, or are simply passing 
through it. He said that there were 100,000 China- 
men residing in this country, striving to earn a live- 
lihood, that they were not travelers, but alien resi- 
dents, that under the Burlingame Treaty they had 
been guaranteed by this government the same 
privileges and immunities with respect to residence 
as the citizens and subjects of the most favored 
nation, that they had been assured that they would 
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be treated as we treat an Englishman, an Irishman, | 
or a Frenchman. He also said: 
“Tt is said that the power here asserted is in- 
“herent in sovereignty. This doctrine of pow- 
“ers inherent in sovereignty is one both in- 
“ definite and dangerous. Where are the limits 
“to such powers to be found, and by whom are | 
“they to be pronounced? Is it within legisla- 
“tive capacity to declare its limits? If so, then 
“the mere assertion of inherent power creates 
“it, and despotism exists” * * * “ Banish- 
“ment may be resorted to as punishment for 
“crime, but among the powers reserved to the 
“people and not delegated to the government is 
“that of determining whether whole classes in | 
“our midst shall for no crime but that of their 
“race and birthplace, be driven from our terri- 
“tory.” 


He contended that the act of 1892 deprives resi- | 
dents of their liberty without due process of law. | 
It imposes punishment without a trial, and punish- | 
ment cruel and severe. It places the liberty of one | 
individual subject to the unrestrained control of an- | 
other. It commands all to register. He who does | 
not register violates that law and may be punished, | 
that one who has not procured the certificate required | 
shall be adjudged to be unlawfully in this country. 
Quoting the words of President Madison with ref- 
erence to the Alien Act of 1798, he said: | 


“If banishment of this sort be not a punish- | 
“ment, and among the severest of punishments, | 
“it will be difficult to imagine a doom to which | 
“the name can be applied.” e | 


Justice Brewer's opinion is too extended to be fully | 
summarized here. He concluded it with these words: 


“In view of this enactment of the highest 
“legislative body of the foremost Christian na- 
“tion, may not the thoughtful disciple of Con- 
“fucius fairly ask: ‘Why do they send mis- | 
“ sionaries here?’” 


Justice Field said: 


“Between legislation for the exclusion of 
“ Chinese persons — that is to prevent them from 
“entering the country—and deportation of 
“those who have acquired a residence in the 
“country under a treaty with China, there is a | 
“wide and essential difference.” | 





His opinion contains a history of the Alien Act of 
1798, which was approved by President Adams as a 
war measure, severely condemned by Jefferson, | 
Madison, and other statesmen of that period, and | 
never subjected to judicial scrutiny. Referring to | 
the Alien Act of 1798, Justice Field said: | 

“The duration of the act was limited to two | 
“years, and it has ever since been the subject | 
“of universal condemnation. In no other in- 





“stance, until the law before us was passed, has 
“any public man had the boldness to advocate 








“the deportation of friendly aliens in time of 
“peace. I repeat the statement that in no other 
“instance has the deportation of friendly aliens 
“been advocated as a lawful measure by any 
“department of our government. And it will 
“ surprise most persons to learn that such a dan- 
“gerous and despotic power lies in our govern- 
“ment—a power which will authorize it to 
“expel at pleasure in time of peace the whole 
“body of friendly foreigners of any country 
“domiciled herein by its permission, a power 
“that may be brought into exercise whenever it 
““may suit the pleasure of Congress, and be en- 
“forced without regard to the guarantees of the 
“Constitution intended for the protection of 
“the rights of all persons in their liberty and 
“ property. Is it possible that Congress can at its 
“ pleasure, in disregard of the guaranties of the 
‘Constitution, expel at any time the Irish, Ger- 
“man, French, and English who have taken up 
“their residence here on the invitation of the 
“ government, while we were at peace with the 
“countries from which they came, simply on 
“the ground that they have not been natural- 
“ized?” * * * “Aliens from countries at 
“peace with us are entitled to afl the guaranties 
“ for the protection of their persons and property 
“ which are secured to native born citizens.” 


In conclusion Justice Field said: 


“T cannot but regard the decision as a blow 
“against constitutional liberty, when it declares 
“that Congress has the right to disregard the 
“ guaranties of the Constitution, intended for the 
“protection of all men domiciled in the country 
“with the consent of the government, in their 
“rights of person and property. How far will 
“its legislation go? The unnaturalized resident 
“feels it to-day, but it Congress can disregard 
“the guaranties with respect to any one domi- 
“ciled in this country with its consent, it may 
“ disregard the guaranties with respect to natur- 
“alized citizens. What assurance have we that 
“it may not declare that the naturalized citizen 
“of a particular country cannot remain in the 
“United States after a certain day unless they 
“have in their possession a certificate that they 
“are of good moral character, and attached to 
“the principles of our Constitution, which cer- 
“tificate they must obtain from a collector of 
“internal revenue upon the testimony of at least 
“one competent witness of a class or nationality 
“to be designated by the government? What 
“answer could the naturalized citizen in that 
“ case make for his arrest for deportation, which 
“cannot be urged in behalf of the Chinese labor- 
“ers of to-day?” 


Chief Justice Fuller concluded a further dissenting 
opinion by saying with reference to the act of 1892: 


“Tt directs the performance of a judicial 
“function in a particular way, and inflicts pun- 
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“ishment without a judicial trial. It is in effect 
“a legislative sentence of banishment, and, as 
“such, absolutely void. Moreover it contains 
“within it the germs of the assertion of an un- 
“limited and arbitrary power, in general incom- 
“patible with the immutable principles of jus- 
“tice, inconsistent with the nature of our gov- 
“ernment, and in conflict with the written Con- 
“ stitution by which that government was created 
“and those principles secured.” 


By section 14 of the act of November 3d, 1893, 
it is provided: 


“Where an application is made by a China- 


“man for entrance into the United States on| 


“the ground that he was formerly engaged in 
“this country as a merchant, he shall establish 
“by the testimony of two credible witnesses, 
“ other than Chinese, the fact that he conducted 
“such business as hereinbefore defined for at 
“least one year before his departure from the 
“United States, and that during such year he 
“was not engaged in the performance of any 
“ manual labor, except such as was necessary in 
“the conduct of his business as a merchant.” 


Lem Moon Sing v. United States (158 U. S. 538) 
was a case of a Chinese merchant, and not a laborer. 
Under the treaty with China and the laws of this 
country he was entitled to enter. Nevertheless, by 
reason of a statute making the action of the immi- 
gration officials final, the court had no jurisdiction 
to interfere. It appeared that Lem Moon Sing had 
been engaged in business in San Francisco as a 
wholesale druggist for two years prior to January 
30th, 1894, when he sailed for China, intending to 
presently return to and reside in this country. 
During his absence Congress passed the act of 
August 14, 1894, one section of which is here quoted 
in full as it cuts an important figure in the decision 
of this case and in subsequent cases: 


“In every case where an alien is excluded | 
“from admission into the United States under 


“any law or treaty now existing or hereafter 
“made, the decision of the appropriate immi- 
“ gration or customs officers, if adverse to the 
“admission of such alien, shall be final unless 
“reversed on appeal to the Secretary of the 
“ Treasury.” 


Lee Moon Sing returned to San Francisco in No- 
vember, 1894, and applied to the collector of cus- 
toms for permission to enter this country. With his 
application he submitted the testimony of “two 
credible persons, other than Chinese, showing that 


he conducted business as a merchant here for one | 


year previous to his departure,’ and that he was 
not engaged in performing manual labor, except 
such as was necessary in conducting his business 
as a merchant. His application was denied. He 
then applied to the U. S. District Court for a writ 
of habeas corpus, and alleged that unless he was 


| permitted to return to this country, his business 
would be destroyed. From an order denying the 
writ he appealed to the Supreme Court, which 
affirmed the determination of the District Court. 
and based its decision on the ground that as Con- 
gress has the right to exclude aliens from entering 
this country, and to prescribe on what conditions 
they may be permitted to enter, it has the right to 
empower executive officers to finally determine 
whether aliens applying for admission are such as 
answer the conditions on which their right to enter 
may depend. Justice Harlan said: 


“ He is none the less an alien because of his 
“having commercial domicile in this country. 
“While he lawfully remains here he is entitled 
“to the benefit of the guaranties of life, liberty, 
“and property, secured by the Constitution 
“to all persons of whatever race within the 
“jurisdiction of the United States. His per- 
“sonal rights when he is in this country, and 
“such of his property as is here during his 
“absence, are as fully protected by the supreme 
“law of the land as if he were a native or a 
“naturalized citizen of the United States. But 
“when he has voluntarily gone from this 
“country, and is beyond its jurisdiction, being 
“an alien, he cannot re-enter the United States 
“in violation of the will of the government as 
“expressed in enactments of the law-making 
“power. He cannot, by reason merely of his 
“ domicile in the United States for the purposes 
“of business, demand that his claim to re-enter 
“this country by virtue of some statute or 
“treaty, shall be determined ultimately, if 
“not in the first instance, by the courts of the 
“United States, rather than exclusively and 
“finally in every instance by executive officers 
“charged by an act of Congress with the duty 
“of executing the will of the political depart- 
“ment of the government in respect to a mat- 
“ter wholly political in its character. He left 
“the country subject to the exercise by Con- 
“gress of every power it possessed under the 
| “ Constitution.” 





In Wong Wing v. Unifed States (163 U. S. 228) 
| the court held that the provisions of the act of 1892, 
|which provide that a Chinese laborer, convicted of 
| being unlawfully in this country should be impris- 
| oned at hard labor, were violative of the Fifth, Sixth, 
{and Fourteenth Amendments of the Constitution 
|in the respect that the act of 1892 does not provide 
|for the ascertainment of the guilt of the accused by 
|a judicial trial. Justice Field said: 


“The contention that persons within the ter- 
| “ ritorial jurisdiction of this republic might be 

“beyond the protection of the law, was heard 
| “with pain on the argument at the bar—in 
“the face of the great constitutional amend- 
| “ment which declares that no State shall deny 
“to any person within its jurisdiction the equal 
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“protection of the laws. Far nobler was the | 
“boast of the great French Cardinal who exer- 
“ cised power in the public affairs of France for | 
“years, that never in his time did he deny jus- 
“tice to any one. ‘For fifteen years,’ such} 
“were his words, ‘while in these hands dwelt 
““* empire, the humblest craftsman and the ob- | 
“* scurest vassal, the very leper shrinking from | 
“‘the sun, though loathed by charity, might) 
“*seek for justice.’ It is to be hoped that the! 
“poor Chinamen, now seeking relief from cruel | 
“oppression, will not find their appeal to our! 
“republican institutions and laws a vain and 
“idle proceeding.” | 





In Li Sing v. United States (180 U. S. 486) the) 
Court held that a Chinaman who had been admitted 
as a merchant, might thereafter be arrested and ex- 
pelled on its being ascertained that the document | 
which he originally presented was a fabrication, and 
that he was in fact a laborer, and that the act of 
August 18, 1804, does not make the act of the in-| 
spector in admitting a Chinaman conclusive against 
the government. 

In Fok Yung Yo v. United States (185 U. S. 
296) it appeared that a Chinese laborer had pur- 
chased a ticket for his passage from Hong Kong 
to San Jose de Gautemala, Mexico, by a steamer 
which touched at San Francisco. His ticket re- 
quired him to present it to the agent of the steam- 
ship company at San Francisco, and to receive in| 
return a ticket for his passage from San Francisco 
to the Mexican port. On‘his arrival in San Fran- 
cisco the inspector of customs opened his baggage 
and private papers, searched his person, and ordered 
that he be refused permission to land or to pursue 
his voyage, and directed that he be deported to 
China. Under the treaty between the United States 
and China of March 17th, 1894, it was agreed that 
Chinese laborers should continue to enjoy the privi- 
lege of transit across the United States to or from) 
other countries, subject to such regulations by the, 
United States as might be necessary to prevent the 
privilege of transit from being abused. The regu- | 
lations issued by the Secretary of the Treasury to, 
officers charged with the enforcement of the Chinese 
exclusion laws, required such officers to be satisfied | 
that a bona fide transit across this country was in- 
tended, and that a bond in the penalty of $500 be 
given, conditioned that the Chinaman would make | 
a continuous transit through, and pass out of this | 
country within twenty days. The court, in follow- | 
ing the Lem Moon Sing case, held that there could | 
be no appeal to the courts from the decision of the | 
executive officers denying the privilege of transit. | 

In United States v. Lee Yon Tai (185 U. S. 213) 
it was held that the twelfth section of the act of 
May 6th, 1882, as amended by the act of July 5th, 
1884, and by the act of May 5th, 1892, was not su- 
perseded by the treaty with China, proclaimed 
December 8th, 1894. 

In Chin Bak Kan v. United States (186 U. S. 193) 


| 
| 








the court followed the ruling in Lee Yon Tai, and 
held that Congress could empower a federal Com- 
missioner to determine the facts on which citizen- 
ship depends in cases arising under the act of 1882, 
as amended by the acts above referred to. Chief 
Justice Fuller said: 


“The inestimable heritage of citizenship is 
“not to be conceded to those who seek to avail 
“themselves of it under pressure of a particular 
“exigency, without being able to show that 
“it was ever possessed.” 


In United States v. Sing Tuck and 31 Others (194 
U. S. 161) it appeared that certain Chinese persons 
came to this country from Canada into the port 
of Malone. On examination by the inspector of 


|immigration, five of them gave their names, and 


stated that they were born in the United States, and 
answered no further questions. The rest simply 
gave their names and did not allege citizen- 
ship. The inspector decided against their claim 
of right to enter, and informed them of their right 
to appeal to the Secretary of Commerce and Labor, 


|to whom, by’ the act of February 14th, 1903, the 
|jurisdiction previously exercised by the Secretary 


of the Treasury in immigration cases, was trans- 
ferred. They took no appeal and while they were 


| detained awaiting deportation to China, a lawyer 


caused a writ of habeas corpus to be issued in 
their behalf, alleging that they were all citizens of 
this country. The United States Circuit Court held 
that the detention was lawful, and dismissed the 
writ without a trial on the merits. The Circuit 
Court of Appeals reversed the order, and decided 
that the parties concerned were entitled to a judicial 
investigation of their status. On an appeal to the 
Supreme Court the decision of the Circuit Court of 
Appeals was reversed. The prevailing opinion was 
written by Justice Holmes. 

The court held that under the act of August 18th, 
1894, and the Chinese regulations promulgated by 


'the Secretary of Commerce and Labor, in the ab- 
| sence of an appeal from the decision of the inspector 


to the Secretary of Commerce and Labor, the right 
of a person of Chinese descent, claiming the right to 
enter on the ground that he is a citizen of this 
country, cannot be determined by the courts. Jus- 


| tice Holmes concluded his opinion as follows: 


“We are of the opinion that the attempt to 
“disregard and override the provisions of the 
“statutes and rules of the department, and to 
“swamp the courts by a resort to them in the 
“first instance must fail. We may add that, 
“even if it is beyond the power of Congress to 
“make the decision of the department final on 
“the question of citizenship, we agree with the 
“Circuit Court of Appeals that a petition for 
“habeas corpus ought not to be entertained 
“unless the court is satisfied that the petitioner 
“can make out at least a prima facie case. A 


“mere allegation of citizenship is not enough; 
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“but before the courts can be called upon, the 
“preliminary sifting process provided by the 
“ statutes must be gone through with. Whether 
“ after that a further trial may be had we do not 
“ decide.” 


Justice Brewer and Justice Peckham dissented, the 
former writing an elaborate opinion, in which he con- 
tended that the ect of 1894 was not applicable be- 
cause by its terms it applies only to aliens, and that 
the alienage of the person proceeded against is es- 
sential to the jurisdiction of the immigration in- 
spector to proceed under the statutes applicable to 
aliens, and that the decision of the inspector is not 
conclusive against the claim of citizenship. He 
quoted at length from the regulations adopted by the 
Secretary of Commerce and Labor, and denounced 
them as enacting Star Chamber practices. He said 
what was evidently evoked by the apparent aversion 
to having the courts “ swamped ” with Chinese cases: 


“T cannot believe that the courts of this re- 





“ public are so burdened with controversies about | 


“property that they cannot take time to deter- 
“mine the right of personal liberty by one claim- 
“ing to be a citizen.” 


In United States v. Ju Toy (25 Sup. Ct. Rep. 644), 
decided in May, 1903, the logical result of the ruling 
in Sing Tuck case was fully realized. The record 
shows that Ju Toy was born in the United States of 
Chinese parents. He left this country. On his re- 
turn the collector at San Francisco refused to per- 
mit him to land for the alleged reason that he was 
an alien, not entitled to enter. An appeal was taken 
from the determination of the collector, to the Sec- 
retary of Commerce and Labor, who affirmed the 
determination of the collector. A writ of habeas 
corpus to inquire into the cause of his detention was 
then issued by the United States District Court. The 
United States answered, setting up the proceedings 
before the collector and Secretary of Commerce and 
Labor, and a motion was made to dismiss the writ 
on the ground that it did not appear that the officers 
referred to had abused the discretion reposed in 
them by law, or that their action was unlawful. The 
District Court denied the motion, and sent the case 
to a referee to take evidence. The referee reported 
that Ju Toy was born in and was a citizen of the 
United States. The District Court confirmed the 
findings and discharged him from custody. An ap- 
peal from the decision of the District Court was 
taken to the Circuit Court of Appeals, which certi- 
fied the case to the Supreme Court, and the question 
was sharply presented whether under the act of 
August 14, 1894, above quoted, the concededly er- 
roneous decision of the immigration officers, that a 
citizen of the United States was an alien and not en- 
titled to enter this country, was final, or whether the 
courts in habeas corpus proceedings have jurisdiction 
to determine the question of citizenship. The court 
held that the decision of the immigration officers was 
final, and that their action cannot be reviewed by the 
courts. 


The necessary effect of this decision is that any 
citizen of this country, on returning to his native 
land, may be arbitrarily arrested by an immigration 
officer and refused admission, and if the refusal is 
confirmed by the Commissioner of Commerce and 
Labor he has no redress, and has no alternative but 
to depart from and forever abjure the land of his 
birth. That Congress intended to clothe any execu- 
tive officer or officers with such arbitrary powers, or 
that the framers of the Constitution intended that 
Congress should possess such powers, may well be 
doubted. It is not surprising that this decision of 
the Supreme Court has evoked widespread criticism. 
It would seem that the court should not be impelled 
to a conclusion from which such results may follow, 
except for clear and satisfactory reasons, which an 
examination of the prevailing opinion does not ap- 
pear to disclose. ‘The opinion of a majority of the 
court was written by Justice Holmes. While it is 
brief, it may be doubted whether it is to the point. 
It is somewhat difficult to grasp the subtle reasons 
on which the conclusion of the court was based; but 
the gist of the argument appears from the following 


quotation, referring to the act of August, 1894, above 
| quoted : 





“The statute has been upheld and enforced. 
“But the relevant portion being a single sec- 
“tion, accomplishing all its results by the same 
“general words, must be valid as to all that it 
“embraces, or altogether void. An exception 
“of a class constitutionally exempted cannot be 
“read into those general words merely for the 
“ purpose of saving what remains,” 


The palpable fallacy of this, with reference to the 
act of 1894, is that the act does not embrace citizens. 
The entire provision — not “ what remains ”— relates 
to aliens, and to aliens only. It does not assume to 
deal with citizens. Its words are: “In every case 
where an alien is excluded * * * the decision 
* * * if adverse to * * * such alien shall be 
final.” The act is incapable of being construed into 
an act for the exclusion of ciftzens. On elementary 
principles, in order to give the immigration officers 
jurisdiction over the subject matter, the party pro- 
ceeded against must be an alien. It is also elemen- 
tary that if a court or officer assumes to exercise 
jurisdiction where it or he does not have jurisdic- 
tion over the subject matter, the action is void, and 
its invalidity may be asserted in any tribunal where 
such void action is invoked. 

But a far more startling proposition is announced 
when the court, conceding for the purposes of the 
argument that Ju Toy was an American citizen and 
entitled to the protection of the Fifth Amendment of 
the Constitution, providing that no person shall be 
deprived of life, liberty, or property, without due 
process of law, states that he was not entitled to a 
judicial trial of the question of his citizenship, and 
that the power of determining that question may be 
entrusted to executive officers. 

If the rights flowing from American citizenship, 
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when drawn in question, are not of sufficient im- 
portance to entitle the one who claims such rights 
to a judicial determination, it is difficult to imagine 
any right of sufficient magnitude to justify the ex- 
ertion of judicial powers. The banishment of a 
citizen from the land of his birth is as much an act 
of punishment as his incarceration in a penitentiary. 
If Congress can empower immigration officers to per- 
manently banish American citizens, it is hard to see 
why it may not direct their summary execution. The 
difference would be in the degree of the punishment 
rather than in the power to inflict it. The Consti- 
tution draws no distinction between the power to 
banish and the power to hang. 

Born in the United States of Chinese parents, re- 
siding here, not employed in a diplomatic or official 
capacity, under the decision of the Supreme Court, in 
United States v. Wong Kim Ark (169 U. S. 649). 


Ju Toy was no less an American citizen, and enti- | 
tled to the rights flowing from that status than are | 
the children born here of parents from Poland or | 


Cork. In the case last cited, in an elaborate opinion 
covering fifty pages, referring to the Chinese ex- 
clusion acts, Justice Gray said: 


“The right of the United States as exercised 
“by and under those acts, to exclude or expel 
“from the country persons of the Chinese race 
“born in China, has been upheld by this court 
“for reasons applicable to all aliens alike, and 
“inapplicable to citizens of whatever race or 
“ color.” ‘ 


In a compilation of the laws, treaties, and regula- 
tions relating to the exclusion and admission of 
Chinese persons, issued in July, 1903, by the Depart- 
ment of Commerce and Labor, arranged for the use 
of the officers of the Bureau of Immigration, the fol- 
lowing occurs: “If the Chinese person has been 
“born in the United States, neither the immigration 
“acts nor the Chinese exclusion acts prohibiting 
“ persons of the Chinese race, and especially Chinese 
“laborers, from entering the United States, apply to 
“such person.” 

By the decision of the Ju Toy case the apprehended 
danger of the federal courts being “swamped” with 
cases relating to the Chinese was in a large degree 
removed. 

In view of the nature of exclusion laws, the loose 
notions of Chinamen as to the sanctity of an oath, 
their similarity rendering identification difficult, the 
decision rendered with reference to Ju Toy was 
probably necessary if the exclusion laws are to be 
effective; but constitutional government is in danger 
when the judicial decision of constitutional questions 
is determined by considerations of political expedi- 
ency or necessity; and in his person fundamental 
principles of American liberty have received a greater 
shock than the exclusive population of all of the 
Pacific States by subjects of the Celestial Kingdom 
would cause. 

In Yick Woo v. Hopkins (118 U. S. 356), in May, 
1886, the court had occasion to construe the Four- 


teenth Amendment of the Constitution with reference 
to an ordinance of the city of San Francisco, which 
conferred upon the municipal authorities arbitrary 
power to withhold consent as to persons or places 
by whom or in which the laundry business should 
be carried on, without regard to the competency of 
the persons who might apply, or the character of 
the property in which the business might be con- 
ducted. Two hundred Chinamen who had complied 
with the laws in other respects were denied the right 
to carry on their business, while eighty persons of 
other races were permitted to carry on the same 
business under like conditions without molestation. 
In reversing the judgment of the Supreme Court of 
California, which upheld the ordinance, the Federal 
Supreme Court, through an opinion written by Jus- 
| tice Matthews, announced a principle which cannot 
| be reconciled with the Ju Toy case. He said: 





“ When we consider the nature and theory of 
“our institutions of government, and the prin- 
“ciples upon which they are supposed to rest, 
| “and review the history of their development, 
“we are constrained to conclude that they do 
“ not mean to leave room for the play and action 
“ of purely personal and arbitrary power.” * * * 
“ The fundamental rights of life, liberty, and the 
| “pursuit of happiness, considered as individual 
“ possessions, are secured by those maxims of 
“constitutional law which are the monuments 
| “ showing the victorious progress of the race in 
“securing men the blessings of civilization.” 

* * * “The very idea that one man may hold 
“his life, or the means of living, or any material 
“thing essential to the enjoyment of life, at the 
“mere will of another, seems to be intolerable in 
“any country where freedom prevails.” 


| 
| 


| 


From the decision of a majority of the court in the 
Ju Toy case, Justices Brewer, Peckham and Day dis- 
sented. Justice Brewer wrote an extended opinion, 
which during the last few weeks has been extensively 
published. In the language of one of the great 
newspapers, it contains “ manly and indignant words 
in which the American spirit rings true.” His 
opinion is too extended to be fully summarized here. 
He refers to some of the sixty-one rules adopted by 
the Secretary of Commerce and Labor with reference 
to the exclusion laws, and says: 


“Under these rules it is the duty of the immi- 
“ gration officer to prevent communication with 
“the Chinese seeking to land by any one except 
“his own officers. He is to conduct a private 
“examination, with the only witnesses present 
“whom he may designate. His counsel, if under 
“the circumstances the Chinamen is able to pro- 
“cure one, is permitted to look at the testimony, 
“but not to make a copy of it. He must give 


“notice of the appeal, if he wishes one, within 
“two days, and within three days thereafter the 
“record is to be sent to Washington, and every 
“ doubtful question is to be settled in favor of 
No provision is made for 





“the government. 
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“summoning witnesses from a distance or for 
“taking depositions, and, if, for instance, the 
“person landing in San Francisco was born and 
“brought up in Ohio, it may well be that he 
“would be powerless to find any testimony in 
“San Francisco to prove his citizenship. If he 
“does not happen to have money he must go 
“without the testimony, and when the papers are 
“sent to Washington (3,000 miles away from 
“the place, which in this case was the place of 
“landing) he may not have the means of em- 
“ ploying counsel to present his case to the sec- 
“retary. If this be not Star Chamber proceed- 
“ing of the most stringent sort, what more is 
“necessary to make it one?” * * * “TI donot 
“see how any one can read these rules and hold 
“that they constitute due process of law for the 
“arrest and deportation of a citizen of the 
“United States. If they do in proceedings by 
“the United States, they will also in proceedings 
“instituted by a State, and an obnoxious class 
“may be put beyond the protection of the Con- 
“stitution by ministerial officers of a State pro- 
“ceeding in strict accord with exactly similar 
“rules.” * * * “It will be borne in mind that 
“the petitioner has been judicially determined 
“to be a free born American citizen, and the 
“contention of the government, sustained by 
“this court, is that a citizen, guilty of no crime 
“— for it is no crime to come back to his native 
“land — must by the action of a ministerial offi- 
“cer be punished by deportation and banish- 
“ment, without trial by jury, and without judi- 
“ cial examination.” 


In Ah Sin v. Wittman (25 Sup. Ct. Rep. 756; 198 
U. S. 500), in May, 1905, it was held that a municipal 
ordinance of San Francisco which makes it unlawful 
to visit a barred or barricaded house or room where 
gambling instruments are exposed to view, does not 
deprive one of his liberty without due process of law, 
even if it authorizes a conviction for an innocent 
visit to such a place, and that the suppression of 
gambling is within the police powers of the State. 
The court distinguished the case from Yick Woo v. 
Hopkins (118 U. S. 373), on the ground that dis- 
crimination against Chinese persons in the adminis- 
tration of the ordinance was not shown by a con- 
cession that it was enforced solely against Chinese 
persons, in the absence of evidence that other persons 
violated the ordinance. 

By the act approved April 29, 1902, all laws then 
in force relating to the coming or exclusion of 
Chinese persons and their residence here “as far as 
the same are not inconsistent with treaty obliga- 
tions,” were re-enacted and continued until otherwise 
provided by law, and that such laws should apply 
to the island territory under the jurisdiction of the 
United States. 

Such has been the treatment accorded to persons 
of Chinese descent by Congress and by the Supreme 
Court of the United States. Had they possessed the 





right of suffrage and been dominant in the govern- 
ment of American cities, it may be doubted if such 
laws would have been enacted. That attempts to 
exclude them from our land have done violence to 
the federal Constitution, can scarcely admit of ques- 
tion. It may also be doubted whether such attempts 
have not been fraught with greater injury than ben- 
efit to material and sociological interests. The con- 
tinuance of those laws is insisted upon by a com- 
paratively small proportion of the toilers of the 
Pacific coast, mostly of foreign birth or parentage, 
and vociferous under the euphonism of Labor. 
Neither commerce nor capital, nor agriculture, de- 
mands the further exclusion of the Mongolian race. 
Their exclusion, and the consequent demand for 
laborers of other races, have attracted hither hordes 
who soon wield in ignorance the elective franchise, 
but whose presence, in the light of the annals of 
pauperism and crime, is more dangerous than the 
Chinese. It is to be regretted that the same ele- 
ment that insists upon the exclusion of Chinese 
laborers, are also insistant upon the exclusion of 
subjects of Japan; but in view of recent events, this 
country, with its possessions in the Far East at the 
mercy of that country, may well hesitate about com- 
plying with the latter demand. Exclusion policies 
have harmed rather than helped nations. Neither 
the Chinese Wall nor the Boxer movement reflects 
credit upon, nor have they redounded to the material 
welfare of China. The expulsion of the Moors by 
Spain, the expulsion of the Jews by every European 
nation but one, the revocation of the edict of Nantes, 
the expulsion of the Huguenots, the massacre of St. 
Bartholomew, the horrors of Ghetto life, are some 
of the darker blots on the pages of history. The 
banishment and murder in recent years by a nation 
claiming to be a Christian people, of thousands of 
Jews, have been followed by swift and terrible retri- 
bution; and when the history of the dawn of the 
twentieth century shall be written, and we shall be 
judged by the standards by which we now judge 
other people and other times, shall it be said of us 
that, while claiming to be the greatest Christian 
country, proclaiming the principles of republican 
government and of universal freedom, to the pleas 
of the Chinaman for justice we have been deaf? 


B. Frank DAKE. 
BuFFA.o, N. Y., July, 1905. 


—4+————. ; 
MARRIAGE AND DIVORCE IN AMERICA. 





It is but one more proof of Mr. Roosevelt’s su- 
periority to mere “politics” that he should have 
dared to raise the question of the American marriage 
and divorce laws. Presidents of the United States, 
as a rule, have congress so absorbingly on their 
hands, and are so encroached upon by the business 
of patronage and of party manipulation, that public 
questions in which no one but the people is inter- 
ested, and which cannot be twisted to any elec- 
tioneering advantage, are apt to be let comprehen- 
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sively alone with a facility such as even we in| lect taxes, to coin money, to fix the standard of 
England barely compass. Of the two characters| weights and measures, and enact a national bank- 
that meet in an American President, the character | ruptcy law. As no such reservation was made, each 
of party leader and the character of national leader, State is free to regulate marriage and divorce in its 
it is generally the latter that has to take the subordi- own way, and this freedom can only be abridged or 
nate place. Mr. Roosevelt, I believe, has done more | annulled, can only be taken away from the States 
than most of his predecessors to preserve a balance | and transferred to congress by a constitutional 
between the two sets of presidential functions that amendment. Practically there is only one way of 
has added to the authority of each. He is never so, amending the American Constitution. Congress, by 
much of a Republican as to forget that he is also|a two-thirds vote in each house, prepares and pro- 
President of the United States, and his healthy | poses the required amendments; but they do not 
partisanship and practicality save him from the yet | take effect, they cannot be incorporated in the organic 
grosser érror of ignoring the means by which he| law of the land, until ratified by the legislatures of 
was elected to his high office, the conditions and | three-fourths of the States. This is a tedious process 
understanding on which he holds it, or the objects | at best, even when there is absolute unanimity as to 
to which he is rightly expected to apply its preroga- | the scope and object of the alteration needed. When 
tives. There is not much danger of a President | 10 such unanimity exists — and I doubt whether any 
failing to remember and fulfil these latter responsi- | State would willingly surrender its local liberty in - 
bilites; he is too sharply and insistently reminded | matters of marriage and divorce to the unfettered 
of their reality at the very first sign of any tendency | discretion of congress—changing the American 
to evade or overlook them. The danger is rather | Constitution becomes little less than a sheer impos- 
that he should yield too easily to their exigencies and | sibility. It is thirty-five years since any amendment 
never strike out at large beyond the narrow and| was proposed and ratified, and except as the result 
narrowing bounds of party. An excursion, there-| of some great national cataclysm, I do not expect 
fore, such as this of Mr. Roosevelt in the matter of | to see the experiment tried again. Mr. Roosevelt, 
the marriage and divorce laws, has a value of its| therefore, shows good judgment in attempting noth- 
own irrespective of whatever may be its practical | ing heroic, and in confining his efforts to the dis- 
issue. It helps to import into public discussion a| covery and presentation of the facts, and to the 
fresh and unwonted spaciousness, to establish the | manufacture of a public opinion that may gradually 
juster proportion of things, and to broaden and| impress upon the several States the advantages of 
clarify the national outlook. Clearly it is not as the | uniformity. 
head of a party, but as the representative of all the 
people, as one who feels himself entitled by his 
office to press upon the attention of his countrymen 
problems that lie beyond the capricious scope of 
politics, and yet are deeply related to the general 
welfare of society, that Mr. Roosevelt has brought 
the question on the carpet. There is, indeed, no po- 
litical issue involved in it, and no party gain to be 
won from it. In his special message to congress on 
January thirtieth. Mr. Roosevelt states the bare and 
sufficient facts. No statistics of marriage and di- 
vorce, he observes, have been collected since 1886, 
and he asks from congress such legislation as will 
authorize their compilation. There is a widespread 
conviction, he remarks, that the divorce laws are 
dangerously lax and indifferently administered in 
some States, and that the result is “a diminishing 
regard for the sanctity of the marriage tie.” His 
immediate aim is an official inquiry to bring out the 
facts. His ultimate hope is that. with these facts 
to guide them, the several States of the Union may 
be induced to co-operate in the enactment of uni-| America has to be examined to be conceivable. 
form marriage and divorce laws. Laws inscribing the Ten Commandments on the 
It will be seen that in this statement of his pur-| statute books, laws abolishing— not merely regu- 
poses Mr. Roosevelt, rightly, as it seems to me, turns| lating, but abolishing—immoralty, gambling, vice, 
his back on the idea of bringing the domestic rela- | Sunday drinking, cigarette smoking for boys, and so 
tions within the province of the federal legislature. | on; curfew laws to drive minors off the streets at the 
It would, of course, have been better had the Consti-| stroke of nine; laws that have all the paternalism of 
tution reserved to congress the right of legislating] the fifteenth century and the Arcadian simplicity of 
on marriage and divorce for the entire Union, just| the age of gold — flow without seeming effort from 
as it reserved to congress the power to lay and col-| these untrammelled and romantic legislators. The 


It is, of course, the uncontrollable liberty of the 
States that is at the root of the chaos of divergences 
and contradictions presented by the American mar- 
riage and divorce laws. State pride and patriotism 
almost make it a point of honor that each local legis- 
lature, on all conceivable subjects, should have a 
policy of its own, and not tamely reproduce the 
enactments of other communinties. A sort of rivalry 
in legislative experiment is generated by the close 
| juxtapositions of the federal system, by its multipli- 
cation of competitive loyalties, and the pitting of 
State against State in a vast law-making tourney. 
And some of the States are very primitive, very un- 
settled, very western. Their legislators combine ex- 
treme inexperience with an extreme passion for 
social and political empirics. They have all the 
defective altruism of the stock, and a faith in the 
capacity of laws to make a new heaven and a new 
earth at least once a session that we for the most 
part have outgrown. The kind and quantity of the 
legislation passed by the local State assemblies in 
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past weighs with them not at all; of traditions they 
have none; their guides are the local sentiment of 
people like unto themselves, their own elementary 
freshness of heart and emotion, which is one of 
nature’s gifts to Americans, and that infectious 
sense of all things being possible that propagates it- 
self so easily in their buoyant atmosphere. I know 
not where, outside the French revolution, you will 
find so curious a union of practicality, idealism, and 
cheerful contempt for all experience as in some 
of the American State legislatures. They rush, 
with careless and instinctive enthusiasm, along that 
most fatal of routes —the political short cut; pro- 
ducing for every abuse an instantaneous and anni- 
hilating remedy, poulticing and plastering the ills of 
society one by one, with never a suspicion of how it 
may all react on the general tone of the body politic, 
of what may be its remoter consequences, or of the 
inseparably linked complexities of human affairs. 
To men of such propensities, and worked upon by 
the atomspheric influences at which I have glanced, 
no field can be more inviting or more crowded with 
opportunities than that of marriage and divorce. 
A bold occupation and development of it has come 
all the easier to Americans, through their ingrained 
and impregnable indifference to theological consid- 
erations, through their intense individualism, and 
through their easy-going, sometimes misguided, often 
over-indulgent, but none the less genuine sense of 
chivalry. They are honorably ambitious to diffuse 
as much individual freedom and happiness, and to 
prevent as much unhappiness as possible; and the 
ambition is one which operates with peculiar force 
whenever the comfort or peace of mind of women is 
in question. It is. perhaps, more than anything else, 
with a view to promoting the welfare of women, 
and to asserting their right to a social and legal 
equality with men, that the American divorce laws 
have been framed in a spirit oof such pronounced lib- 
erality. And in these days, when lawmakers are 
moré criticized than thanked, it is pleasant to record 
that American women have marked their sense of 
this legislative solicitude in a highly practical and 
gratifying fashion. More than eighty per cent of the 
petitions for divorce are presented by women, and 
it is probably not overstating the case to say that the 
bulk of feminine opinion is adverse to any far-reach- 
ing change in the present laws. 

Of the two main divisions into which Mr. Roose- 
velt’s enterprise falls, the passage of a uniform mar- 
riage law will be the less difficult. That is not be- 
cause the present marriage laws are less conflicting 
than the present divorce laws, but because the dif- 
ferences, except at one or two points, do not involve 
grave matters of principle. Practically all the 
States agree in not prescribing any special form of 
ceremony. Broadly speaking, any marriage cele- 
brated according to the rites of any religious society 
is valid throughout the Union. In all States, except 
two, a civil or religious ceremony is optional. Only 
four States maintain the dual system of banns or 
license. Some States require three witnesses. others 


two, and others, again, are content with one. In a 
still larger number witnesses are dispensed with 
|altogether. In a few States the celebrant is directed 
|or authorized to administer the oath and cross-exam- 
|ine the parties as to their legal right to marry. 
| There is an equal latitude permitted in the choice 
of a celebrant. In New York any clergyman, or the 
minister of any religion, is competent to solemnize. 
So is “any religious society;” so, too, is the leader 
of the Society for Ethical Culture in New York city; 
any justice or judge of a court of record or munici- 
pal court, any police justice or police magistrate of a 
city, any justice of the peace, any mayor, any re- 
corder, or any alderman. In Massachusetts. on the 
other hand, justices of the peace may only officiate if, 
in addition, they hold the post of city or town clerk, 
or city registrar, or if they have been specially com- 
missioned to conduct the marriage service by the 
governor. Nobody in Massachusetts —I believe the 
provision to be unique—is qualified to solemnize 
unless he can read and write English. In Maine 
women may be authorized by the Governor to offici- 
ate. Some States restrict the performance of the 
religious ceremony to ministers dwelling in the 
State, while in Louisiana any clergyman, “ whether 
a citizen of the United States or not,” is competent 
ee conduct the marriage service. A few States re- 
| quire a minister to file credentials of ordination and 
good standing, and in Ohio he must be in possession 
of a license from a county judge of probate. In 
several States it is expressly provided that if the cele- 
brant declares himself, rightly or wrongly, to be 
properly authorized, the marriage is valid. Here and 
there county supervisors and the speakers of the 
State house and senate are competent to officiate. 
There is a good deal of divergence in connection 
with the time, form and manner in which the record 
of the marriage is to be made, but the divergence 
turns mainly on unimportant details. Some States, 
however, make no provision on the subject. In the 
same way the practice of the States in regard to 
licenses varies considerably. Some States have laid 
down no rules whatever on the matter and in others 
it is specifically stated that no license is necessary. 
The majority, while requiring a license, differ among 
themselves as to when the application should be 
filed, what opportunity should be given for the filing 
of objections, when the license should be issued, 
whether or not affidavits should accompany the ap- 
plication, which official should take charge of the 
business. and other more or less _ insignificant 
minutie. It is not until we reach the question of 
“the competent age to contract” that any difference 
of real moment is discoverable. Thirteen States 
make no provision on this point; nine have fixed the 
age at eighteen for a man and sixteen for a woman; 
eight at eighteen and fifteen; five at seventeen and 
fourteen; four at fourteen and twelve; three at 
twenty-one and eighteen; two at eighteen and eigh- 
teen; one at fourteen and thirteen, and one at six- 
teen and thirteen. Twenty-three States require the 
lconsent of the parent or guardian if the man is 
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under twenty-one and the woman under eighteen; 
fourteen require it if either is under twenty-one; 
two if either is under eighteen; two if the woman 
is under eighteen; one if the man is under twenty- 
one and the woman under sixteen; one if either is 
under sixteen, and eight States dispense altogether 
with such restrictions. Even more striking are the 
differences over “ prohibited degrees.” Consanguin- 
ity is a bar to matrimony all over the Union and 
some States extend the prohibition to illegitimate as 
well as legitimate relationship. Twenty-five States 
pronounce marriage within certain degrees of affinity 
null and void. Sixteen States forbid first cousins to | 
marry, while three place a like veto on lunatics and | 
epileptics. Marriages between whites and negroes | 
are prohibited in twenty-six States; between whites | 
and Mongolians in six; and between whites and In-! 
dians in four. 


On paper and at first sight these differences and 
contrasts seem imposing enough, but, closely exam- 
ined they do not put the possibility of reconciliation 
quite out of court. Some of them, it will be no- 
ticed, are purely formal and mechanical; others exist 
not because uniformity is objected to on principle, 
but because no effort has yet been made to attain it; 
others, again, are due to the prevalence in certain | 
States of conditions that do not obtain, and need | 
not, therefore, be provided against elsewhere — such, | 
for instance, as the laws forbidding marriages be- | 
tween whites and negroes, Chinese and Indians; and | 
except, perhaps, for the prohibition of the marriage | 
of first cousins, there is no difference that involves | 
any question of principle so vital as not to admit of | 
adjustment and compromise. This _ prohibition 
would, no doubt, have to disappear from any law 
that it was hoped to make acceptable to all the 
States, but I do not imagine that the States which 
have adopted it would raise many difficulties over 
its surrender. Some, at any rate, have only written 
it on the statute book because they knew it could 
easily be evaded, and that first cousins who were 
bent on marriage had only to cross the borders into 
a more generous or less scientific State to carry out 
their purpose. The greatest abuse of all in the 
American marriage laws is that in nearly half the 
States they have been construed by the courts as 
“ directory,” and not “mandatory.” In New Hamp- 
shire it is specifically provided that persons living 
together and acknowledging each other as husband 
and wife for a space of three years, or until the! 
death of one of them, are to be held legally mar- | 
ried; and in, I believe, twenty-three other States | 
the courts have sanctioned “common-law mar- | 
riages.” Until that most grave and pernicious de-| 
fect is remedied, until it is rigorously decreed that 
no marriage contracted within the borders of a State | 
is valid unless all the forms and conditions pre-| 
scribed by the laws of that State have been com- | 
plied with, the first essentials of any real improve- | 
ment are wanting. That one sovereign State should | 
utterly disregard the laws of another sovereign 
State is one of the beauties of the federal system to 











which time has accustomed us; but that it should 
suffer its own laws to be flouted by its own citizens, 
and within its own jurisdiction, seems an almost 
needless excess of anarchy. One of the first points 
with which a uniform law would have to concern 
itself would be to make all its provisions mandatory. 
What those provisions would be it is possible within 
certain limits to forecast. A law such as every 
State in the Union felt itself able to adopt would 
undoubtedly make a civil or religious ceremony 
optional, would license €very minister appointed or 
ordained according to the usages of his denomina- 
tion to conduct the marriage service in conformity 
with the rites of that denomination, would require 
the presence of at least two witnesses, would prob- 
ably provide for the appointment of a new official, 
like our English registrar, to perform civil mar- 
riages, collect statistics. and superintend the observ- 
ance of the legal conditions as to length of notice, 
term of residence, the filing of objections. etc., 
would be not unlikely to fix the “ competent age to 
contract”’ at eighteen for a man and sixteen for a 
woman, and to abolish the legal requirement of the 
parent’s or guardian’s consent, would assuredly for- 
bid marriages between whites and persons of color, 
might well prevent the marriage of epileptics and 
lunatics, would establish and indorse the usual 
“prohibited degrees.” and would be almost certain 
to adopt the principle of legitimatio per subsequens 
matrimonium. 


It is at any rate conceivable that such a law would 
win a really national assent. On the other hand it 
is difficult even to imagine a law that would recon- 
cile the divergent views of all the States on divorce. 
The divorce question and all its complex offshoots 
arouse, for one thing, an intensity of emotion and 
prejudice far greater in volume, and more heated in 
quality, than any that is concentrated onsthe regu- 
lation of marriage; and for another, it is in the 
field of divorce that American legislators have tried 
their most daring experiments, and produced the 
most contradictory results. From South Carolina, 
which grants no absolute divorces, and makes no 
provision for separation, to Tennessee where, after 
a year’s residence, divorce may be granted on twelve 
different grounds, every variety of opinion has found 
expression in the statute book. The differences 
not merely in the actual provisions of the laws, but 
still more conspicuously in the spirit behind them, 
are so fundamental as to make even approximate 
uniformity appear unattainable. Bigamy and physi- 
cal incapacity are the only causes which all the 
States without exception agree in regarding as 
grounds either for divorce or annulment of mar- 
riage; but even here there are reservations to be 
made. Iowa holds a bigamous marriage to be 
valid if the parties have cohabited since the death 
of the former husband or wife. Another State 


insists that action may only be brought by the for- 
mer husband or wife during their lifetime; and a 
third State declares that anyone whose husband or 
wife has been absent for five years, and is not 
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known to be living, may lawfully contract a second| same State the wife may secure a divorce if her 


marriage. 
adultery is held to be a ground for divorce. 
orado includes under this term “immoral or crim- 
inal conduct,” and in Kentucky it embraces “ such 
lewd and lascivious behavior as proves the wife to 
be unchaste without actual proof of act of adultery.” 
Some States, while granting a divorce to the hus- 


band for the adultery of his wife, will only grant | 


a divorce to the wife for “living in adultery” by 
the husband; but the vast majority of States treat 
both parties in this regard alike. In forty States 
conviction or imprisonment for a felony entitles 


the innocent party to a divorce, and in four States | 


it annuls the marriage. So far as five States are 
concerned the conviction may have taken place 


before the marriage; if concealed at the time of the | 


marriage it is still a valid cause for divorce. In 
some of the States the mere fact of conviction is 
enough; in others the convicted person must have 
been sentenced to one, two, three, five, or seven 
years’ imprisonment. At least two States refuse 


to divorce on these grounds if the conviction has | 


heen obtained by the evidence of either the husband 
or the wife. In one State, if the convicted person 
is pardoned by the governor -before being sent to 
the penitentiary, his or her conjugal rights are 
restored; in another a pardon makes no difference. 
In North Carolina, if the husband is indicted for 
felony, flees the States, and does not return within 
one year, his wife may secure an absolute divorce. 
In Louisiana and Virginia, the same relief is open 
to the husband if the wife, after conviction for 
felony, absents herself from the State or two years. 
Pennsylvania holds forgery to be a ground for 
divorce when the conviction is followed by a sen- 
tence of more than two years’ imprisonment. In 
Rhode Island anyone found guilty of murder or 
arson is deemed to be civilly dead, and his or her 
marriage becomes ipso facto voidable. Louisiana 


grants a divorce where either party has suffered | 


“condemnation to ignominious punishment.” 
Forty-three States agree that cruelty in one form 
or another is a cause for divorce. In Vermont it 
means “ intolerable severity in either of the parties,” 
and in Alabama actual violence “attended with 
danger to life or health, or when there is reasonable 
apprehension of such violence.” In New Hamp- 
shire, when either party “so treats the other as 
seriously to injure health or endanger reason,” it 
fs cruelty. If a Kentucky husband habitually be- 
haves towards his wife for not less than six months 
“in such cruel and inhuman manner: as to indicate 
a settled aversion to her or to destroy permanently 
her peace or happiness,” or if his treatment of her 
proves that he is possessed by “an outrageous tem- 


per,” he may be divorced. In North Carolina 
cruelty is such treatment of the wife as “ renders 
her condition intolerable or burdensome.” Tennes- 


see regards cruelty as, among other things, an 
“ attempt upon the life of husband or wife by poison, 
or any other means showing malice,” while in the 


| dition intolerable.” 


In all States, except South Carolina, | husband’s conduct “is such as renders it unsafe or 
Col- | improper for her to cohabit with him and be under 


| his dominion and control,” or if he offers such 
| indignities to her person as to “render her con- 
Louisiana includes “ public 
| defamation by one of the other” among the cruel- 
ties that justify total divorce. In Texas all treat- 
ment, excesses, and outrages that are “of such a 
| nature as to render their living together insupport- 
able” are valid grounds for divorce. Arizona offers 
| absolute divorce for cruelty, “ whether by the use 
of personal violence or other means.” In Indiana 
either party may obtain a separation a mensa et thoro 
when there is proof forthcoming of * such constant 
strifes as render their living together intolerable.” 
Utah defines cruelty as any treatment that goes to 
the length “ of causing great bodily injury or great 
mental distress,” and California, Colorado, and 
North Dakota practically re-echo: the definition, 
| while Florida excels them all by making “the 
habitual indulgence of violent and ungovernable 
temper” a ground for absolute divorce. | 

All the States, with the exception of New York 
and North and South Carolina. treat desertion as a 
cause for absolute divorce. Here again there are 
almost as many interpretations given to the word 
|as there are States. In twenty-one States it means 
wilful absence for one year; in twelye for two years; 
in twelve more for three years; and in two for five 
years. “Absence without word” for a period of 
| three, five, seven or ten years is also construed as 
| desertion; so in some States is the refusal of either 
| party to cohabit; so is vagrancy by the husband; 
| so is voluntary separation for five years; so, too, 
lis the joining of any religious sect that denounces 
| marriage as unlawiul. In Tennessee a tinge of pa- 
| triotism seems to color the local definition of deser- 
| tion. It is described as being, in part, the refusal 
| of the wife to live in or more into the State with 
|her husband. Thirty-nine States have constituted 
drunkenness a ground for absolute divorce, three 
for separation, seven make no mention of it, and 
|in one, Kentucky, it is held to annul the marriage. 
Habitual drunkenness for one year is sufficient in 
twelve States; for three years in three States; and 
for two years in one. The remainder attach no 
special time-limit to the adjectives “ confirmed,” 
“habitual,” “ gross.” Tennessee makes it a con- 
dition that the habit shall have been contracted after 
marriage, and Texas adds that it must be such as 
“to render living together insupportable.” In Ken- 
tucky, drunkenness by the husband must be “ ac- 
companied by a wasting of his estate” before the 
wife can obtain relief, whereas the husband may 
have the marriage annulled if the wife is a victim 
to habitual drunkenness for not less than a year. 
In Georgia, if both husband and wife have given 
way to intoxication, neither can obtain a divorce 
on that ground. California describes habitual 
drunkenness as “that degree of intemperance from 





the use of intoxicating drinks which disqualifies the 
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person a great portion of the time from properly 
attending to business, or which would reasonably 
inflict a cause of great mental anguish ” on the inno- 
cent party. Drunkenness in Nevada only becomes 
a ground for divorce when it incapacitates the 
drunkard for the support of his family. In three 
States the law brackets drunkenness with the ex- 
cessive use of opium, chloral, cocaine, morphia, and 
similar drugs. 

Neglect to provide—called in some _ States 
“neglect” simply. in others “gross neglect of 
duty,” and in others accompanied by such adjectives 
as cruel, wanton, and persistent — justifies absolute 
divorce in twenty-seven States and separation in 
four. In seven of the twenty-seven States the 
neglect must have continued for one year, in two 
for two years, and in one for three years. In the 
remainder no time is stated. Some States insist that 
there must be refusal as well as neglect to provide 
and Colorado holds that suit can only be main- 
tained on this ground against the husband if he 
is in good health. In six States “force, coercion, 
fraud, want of consent, duress,’ are: causes for 
divorce, and in thirty-eight for annulment, though 
in seventeen of the thirty-eight they may be ratified 
by the act of the plaintiff, and the ratification will 
be accepted as a perfect defense. Pregnancy before 
or at the time of the marriage, unknown to the 
husband, and without his agency, is a ground for 
divorce in twenty-two States, but not in Lowa if the 
husband at the time of the marriage had an illegiti- 
mate child living, and the fact was concealed from 
the wife. In West Virginia the wife may secure a 
divorce if she discovers that prior to the marriage 
her husband was “ notoriously a licentious person.” 

In all States that grant divorces remarriage is per- 
mitted. In twenty-six States the permission is 
without any qualification, and hclds good equally 
for the guilty and the innocent party. In other 
States it is granted, withheld, or limited at the dis- 
cretion of the court. Thus in Massachusetts, if the 
defendant wishes to re-marry within two years after 
the decree, he must petition the court, and the 
petition may be denied. In Maine the innocent 
party may not marry within two years without the 
court’s permission, and the guilty party is not 
merely forbidden to re-marry within tht time, but 
may not do so at all without the consent of the 
court. In Vermont the defendant may not for three 
marry anyone but the plaintiff, unless the latter 
happens to die. In Virginia the court may forbid 
the defendant to marry anyone but the plaintiff. In 
North Carolina those who are divorced for deser- 
tion are forbidden to re-marry either during a term 
of five years, or, if the court so pleases, during the 
lifetime of the innocent party: In Georgia the 
guilty person must give sixty days’ notice of inten- 
tion to re-marry; the case then comes before a jury, 
and may be resisted either by the solicitor-general, 
or by any citizen of the county, or by the innocent 
party. Three States expressly forbid the guilty 
party to marry a co-respondent. and South Dakota 


allows the defendant only to marry the plaintiff. In 
Tennessee the party proved guilty of adultery may 
not marry a co-respondent until after the death of 
the plaintiff. Several States set a time-limit of from 
three months to three years, and forbid the defend- 
ant to marry until its expiration. In New York the 
defendant may only re-marry (1) if the plaintiff has 
re-married; (2) if five years have elapsed since the 
Gecree was issued; and (3) if during that time the 
defendant’s conduct has been uniformly good to the 
satisfaction of the court. I need scarcely say that 
all these regulations are practically meaningless. 
The divorced New Yorker, for instance, has merely 
to take the ferry-boat over to New Jersey to be 
able to laugh at the elaborate restrictions imposed 
by the State legislators on his freedom to re-marry. 
The local courts can neither follow him to New 
Jersey to prevent the marriage, nor refuse to recog- 
nize it when contracted. 

Of late years there has sprung up in America an 
undoubted reaction against the laxity of some of the 
divorce laws. This reaction has resulted in two 
reforms. It has diminished the grounds on which 
a divorce may be granted, and it has extended the 
period necessary to establish a legal residence. Not 
very long ago it was possible to obtain a divorce by 
simply leaving husband or wife and spending thirty 
days in Oklahoma or ninety days in South Dakota. 
To-day there is no State in which an action for di- 
vorce may be brought without a preliminary resi- 
dence of at least six months. Six months are held 
to constitute a legal residence in five States, year in 
thirty-four States, two years in five States, and three 
years in four States. But that, of course, is no 
more than the fringe of the domicile question, and 
gives no hint at all of the innumerable conditions 
and qualifications that are involved in it. In some 
States the period necessarty to establish a legal 
residence is shortened or extended according to the 
ground on which the divorce suit is brought. Thus, 
where abandonment is the cause of action. three 
years’ residence instead of one year’s is required in 
Alabama. Again, it makes a difference whether the 
parties were married in the State, whether they 
have lived in the State as man and wife, whether 
the act complained of occurred in the State or out- 
side it, and, if the latter, whether it was a legal 
cause in the State of its occurrence. Some States 
insist that residence must be actual and bona fide, 
and others that the domicile of one or other of the 
parties when the offense was committed be proven 
by at least one person besides the plaintiff. Louisi- 
ana announces that if the marriage was solemnized 
in the State, action may be brought by the wife re- 
gardless of the husband’s domicile. Michigan will 
grant no divorce unless the defendant is domiciled 
in the State. and was so domiciled at the time cause 
arose or has been personally served in the State, or 
appears in court. In Massachusetts and a few other 


States it is decreed that if an inhabitant goes outside 
to obtain a divorce for a cause not recognized by the 
| State of which he is an inhabitant, that divorce is 
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without force or effect in his own State. 


no means singular in this provision. Thus the wife 
after a six months’ residence divorce her husband, 
and the husband, by remaining in Ohio, may retaliate 
by divorcing his wife. 

Not less multifariously diverse are the methods 
of practice and the rules of evidence. In Alabama 
service is either personally or by publication — if the 
latter, for three successive weeks. No confession 
is accepted, nor is a decree granted when both have 
committed adultery. In Georgia service by publi- 
cation must be twice a month for two months, and 
in other States for six successive weeks. Calorado 
requires the guilt or innocence of the defendant to 
be determined by the verdict in every case. Some 
States, like Alabama, decline to admit confessions, 
in others the are admitted, and in others they 
are only admitted when corroborated. In some 
States the parties may testify, and in others 
they may not, and in yet others their testimony is 
limited to proving the fact of marriage and denying 
misconduct. In Iowa every divorce trial must be 
public; in Colorado, trial by jury is obligatory, 
elsewhere it is specifically forbidden, while in Illinois 
it is optional at the request of either party. In 
New York the trial may be either by the court, by a 
referee appointed by the court, or by a jury. Georgia 
gants no divorce “ except on the concurrent verdicts 
of two juries at different terms of the court.” In 
Louisiana, €xcept in certain special cases, no decree 


becomes absolute for a year, and in the same State. | 


when the defendant fails to appear, an attorney is 


Ohio | 
makes it a ground of divorce if “the other party” | courts may pe dente lite forbid the husband to re- 


procures a divorce in another State, and Ohio is by | 


. |is the defendant or the plaintiff in the action. 


the wife. In most of the New England States the 


strain the wife’s personal liberty, may make what 


| Provisions they please for the care and custody of 
of an Ohio man may make the trip to Nevada, and} 


the children, and may require the husband to de- 
posit a sum of money for the purpose of the wife’s 
suit and for her temporary support, whether she 
The 


| facts are somewhat difficult to get at, but I believe 


similar powers are vested in the courts of nearly .all 
the States and are not allowed to rust for lack of 
use. In Louisiana; if a wife sues for divorce and 
has left, or declares her intention of leaving her 
husband’s dwelling, the judge may assign her a 
house in which to dwell until the suit is over, and 
may grant her an inventory of the husband’s prop- 
erty and issue an injunction forbidding him to part 
with it. In most States measures are taken by the 
court for the division or other disposition of prop- 
erty after separation or divorce. In Mississippi a 
divorce obtaned by the wife is considered in law as 
the death of the husband, and she is looked upon 
as his widow, but when at fault she is barred of 
dower. In Tennessee a guilty wife loses the right 
of dower, and cannot under any circumstances claim 
permanent alimony. 

I have no space left in which to consider how far 
the liberality of the laws has been still further 
abused by the trickery of lawyers and the laxity of 
the courts; or what effect, if any, they have had in 
lowering the general standard of domestic morality 
and happiness in America; or whether a unform 
law, supposing a uniform law to be possible, would 
really result in any great reduction of the number 
of divorces annually applied for and granted—a 


appointed by the court to represent him or her.| number at present exceeded by Japan alone. These 
Suits for adultery must be brought within a year | are all points on which, after once admitting the 
after the discovery of the act in some States, within | contention that divorce is a remedy and not a dis- 
three years in others, and within five years in yet | ease, it would be easy to pass too hasty a judgment. 
others. In Colorado, Kentucky and Washington | My object has rather been to convey some idea of 
the local county or district attorney resists all un- | the extraordinary complexity of the task which 
defended suits for divorce. In one State jurisdic-| Mr. Roosevelt is meditating, but the impression may 
tion may lie with the Court of Chaneery, in another | Perhaps be ventured that, as with so many other 
with the District Courts, and in a third with the| things in America, the divorce laws appear worse on 
Courts of Common Pleas, the Supreme Court, the | paper than they are in fact. 

County Courts or the Superior Courts. In some | 
States separation may, at the option of the plaintiff, | In the “ Fortnightly Review.” 
be decreed for any cause that justifies absolute di- | omeesinpsiinneiaestt 


vorce. In others this discretion may be exercised | THE RUSSO-JAPANESE WAR AND INTER- 


SypNney Brooks, 





either by the court or the plaintiff, and in others, 
again, it is lodged in the court alone. In Rhode 
Island separation may be decreed by the court for 
any of the causes that justify absolute divorce, or 
“for such other causes as may seem to require the 
same.” Fourteen States make no provision at all 
for separation. In some States the courts are em- 
powered, when the wife has obtained a decree, to 
allow her to resume her maiden name and even to 
change the names of her minor children. All the 
States except South Carolina grant alimony. Sev- 
eral of them permit “an allowance in the nature of 
alimony,” to be decreed to the husband as well as 





NATIONAL LAW. 





While war necessitates international law, it also 
puts upon it a very severe strain. This is partic- 
ularly true where the rights of neutrals clash, or 
seem to clash, with those of either belligerent. And 
even as between belligerents not all the rules of war 
are so well settled that self-interest will not impel 
one or the other to contend for a new interpretation 
of old rules or deny the application of those rules 
to new conditions. The present war has raised an 
exceptionally large crop of questions —some old, 
some new —that are well worthy of consideration. 
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At the very outset the question of the necessity | 
of a formal declaration of war was raised by Russia. | 
The Russian Minister and the Czar went so far as 
to issue a manifesto accusing Japan of treachery 


sent of Turkey. The vessels were sent through the 
straits, not as war vessels, but as merchant vessels, 
flying the merchant flag. Yet, when once they were 
through the straits, their armament was put in place 


and violation of the law of nations by beginning 
the war without such declaration. That her com-| 
plaint was not well founded seems to be settled by 
the usage of nations. The fact is that the nearer 
we come to the present time, the rarer are the in- 
stances in which formal declarations have preceded | 
the breaking out of hostilities. Since 1700 there 
have been 118 wars between civilized States, and of 
these but eleven have been preceded by a formal | 


/ and up goes the war flag. Such sleight-of-hand 


can, however, deceive no one. It is too clearly a 
mere subterfuge for the purpose of circumventing 
the provisions of the above treaties. It is therefore 
not surprising that, when these vessels began search- 
ing and capturing neutral ships in the Red Sea. 


| their character should have been called into ques- 


tion. For if they were war vessels they had no right 
in the Red Sea, as they were there in violation of 


declaration. The breaking off of diplomatic inter-| treaty. If, on the other hand, they were merchant 
course is generally considered sufficient warning. | ships, they had no right to search or capture, and 

The next question raised was that of the use of| whengattempting such acts they were acting as 
neutral territory by a belligerent. The general rule| pirates and ‘as such might lawfully have been cap- 
tipon this point is well settled. But in this war the | tured or destroyed by the warships of any nation. 
situation was anomalous. It was evident from! But far more acute was the question of the use 
the beginning that the main battlefield of the war|of neutral ports. The first violation in this regard 
would be in what was nominally, at least, neutral! was the case of the Mandjur at Shanghai. This 
territory, to wit, Corea and Manchuria. Though) gunboat was notified by the Chinese authorities to 
China and Corea had sufficient cause for complaint| leave within twenty-four hours or disarm. For 
at being forced to undergo the hardships insep-| more than a month the command was put at defi- 
arable from military operations upon their soil, the | ance in the hope that an opportunity might be pre- 
Russian indictment of Japan for her military occu- | sented for an escape to Port Arthur. When escape 
pation of Corea cannot fail to recall to mind the | proved hopeless, she was dismantled. Almost 


classic fable in which the pot calls the kettle black. | 
The facts seem to be that Russia invaded Corea 
first, and certain it is that she had invaded Man- 
churia before the beginning of the present war, to 
which these invasions gave rise. 

The use of submarine mines raises a very interest- 
ing question. Undoubtedly Russia had a right to 
anchor them in her harbor for the purpose of self- 
defense. But she had no right to strew the seas 
with them in the hope that they might destroy 
Japanese war vessels, when in so doing she would 
necessarily endanger neutral shipping. If she saw 
fit to anchor them in her territorial waters that was 
her right, provided she took a reasonable care to 
warn neutral shipping concerning their presence. 
But if she availed herself of this means of protecting 
her coast, it was her duty to see to it that such ma- 
chines for destruction were so securely fastened that 
they would not float out into the open seas and thus 
render unsafe the national highways of peaceful 
commerce. True, it cannot be said that Russia was 
violating any specific rule or precedent concerning 
the case. Yet it seems clear that the general rule 
of law that each should so use his own as not to 
injure others, particularly his friends, should govern. 
But if in this I am wrong, the matter is one for 
special convention, and the Powers should lose no 
time in reaching an agreement concerning it and 
promulgate rules without delay. 

The sending of a part of her volunteer fleet 
through the Dardanelles has given rise to a dispute 
as to the interpretation of the treaties of Paris and 
London which provide that Russia shall not send 





war vessels through those straits without the con- 


equally flagrant was the violation of neutrality by 
the Dimitri Donskoi, which received coal at Port 
Said under plea that such was necessary to carry 
it to a home port; but, having received the coal, 
it was used for the purpose of cruising against 
neutral commerce in the vicinity of the entrance to 
the Suez Canal. 

Whether the towing of the Ryeshitelni out of the 
port of Chefoo by the Japanese was a violation of 
international law depends upon a question of act. 
If we believe the Russian statement of the case, the 
Japanese violated Chinese neutrality. If, upon the 
other hand, we believe the Japanese statement, this 
action was ,warranted. Apart from this case the 
Japanese have a clear record. The Askold and 
Grozovoi attempted at Shanghai to repeat the 
tactics of the Mandjur; but, upon the assurance 
that if they did the Japanese would repeat their 
tactics which had proved effective in the case of 
the Ryeshitelni, the Russian ships were dismantled. 

The question of contraband goods has again been 
raised, Russia has insisted upon including coal, cot- 
ton, and foodstuffs in the list of contraband goods. 
With reference to the former, there is much to be 
said in favor of her contention, especially in view 
of the indispensability of coal in naval warfare. In 
fact, it seems exceedingly likely that henceforward 
coal will be considered as contraband, particularly 
if found near where a hostile fleet is operating. 
That the doctrine of occasional contraband will be 
applied to it seems reasonably sure. But as to 
cotton, the case is a much weaker one. The deter- 


mination of Russia to hold this contraband seems 
to spring from a desire to keep other nations, more 
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particularly the United States and England, from 
getting complete control of the cotton trade in Man- 
churia while Russia is handicapped by reason of 
the war. Cotton, in common with foodstuffs, 
should never be considered contraband unless the 
evidence is convincing that it is intended for a 
hostile army or navy. It is the destination and use 
which alone gives them their character of con-| Perhaps the most interesting, and certainly the 
traband. most unique, question raised during the present war 

The sinking of the Knight Commander, a British | is that of the use of wireless telegraphy by neutrals 
vessel, containing a cargo made up principally of |in the war zone. The Russian communication to 
railroad supplies, and of the Thea, loaded with fish,| the neutral governments is as follows: “In case 
were acts which can hardly be justified. It is true| neutral vessels, having on board correspondents 
that extreme necessity will justify the destruction | who may communicate news tu the enemy by means 
of prizes, but if the practice is to be indulged in| of improved apparatus not yet provided for by exist- 
merely because it suits the belligerent, as in these | ing conventions, should they be arrested off Kwan- 
cases, it is a most dangerous practice in that it lends; tung, or within the zone of operations of the 
itself so readily to abuse. Such practice destroys | Russian fleet, such correspondents shall be regarded 
the greater part of the evidence which would be|as spies, and the vessels provided with such appa- 
necessary in order to prove the illegality of the act. ratus shall be seized as lawful prizes.” This would 
I am convinced that neutral commerce cannot be | seem to be an entirely unwarranted stretch of bel- 
placed at the mercy of marauding fleets without do- | ligerent rights, particularly*in view of the fact that 


the real character of the bank, the Japanese are en- 
tirely justified in insisting upon their right to con- 
fiscate the property of the institution, estimated by 
some as high as 50,000,000 roubles, and use the pro- 
ceeds for the purpose of defeating the end for which 
the instiuttion was created. viz., the stealthy absorp- 
tion of Manchuria by Russia. 








ing violence to the law of nations. 

The sinking of transports with men on board is 
even less defensible. For while the former merely in- 
terferes with a property right, this interferes with the 
more sacred right to life. Soldiers, when captured, 
whether on sea or land, have the right to be treated 
as prisoners of war. A failure to respect this right 
is not only lawless, but uncivilized and inhuman. 
Such acts can reflect no credit upon any nation. 
Prisoners of war are always more or less of a bur- 
den, but that does not warrant destroying them. 
They should either be cared for or let go free. 


When the Russo-Chinese Bank at Neu Chwang 
fell into the hands of the Japanese a delicate ques- 
tion was raised because of the somewhat uncertain 
character of that institution. By the Russians it is 
alleged to be a private concern, and as such the 
Japanese would simply have the right to use during 
the period of military occupation, at the end of 
which it would revert to its original owner. In 
other words, the military occupant would acquire 
no title, except to the usufruct during military occu- 
pation. If, however, the institution is really a gov- 
ernmental institution, the effect of military occupa- 
tion is far greater. The military occupant may 
confiscate the property and convey complete title 
thereto. From the day it was established, it has 
been believed by all who were conversant with the 
situation that the Russo-Chinese Bank was nothing 
more or less than an agency of the Russian govern- 
ment, owned and managed by officials of said gov- 
ernment. Its nominally private character was 
simply a blind to divert suspicion from the opera- 
tions of the Russian government in Manchuria. 
Such veiled, and sometimes very thinly veiled, 
schemes are not infrequently resorted to by the 
Russian government in order to avoid opposition 
until the point has been reached where they feel 
that they can safely disregard opposition. If this is 


|the Hague conference of 1899, in which Russia was 
|the prime mover, declared that war correspondents 
|should, when captured, be treated as prisoners of 
war; and provided further that “an individual can 
only be considered a spy if, acting clandestinely, or 
under false pretenses, he obtains, or seems to ob- 
tain, information in the zone of operations of a 
belligerent, with the intention of communicating it 
to the hostile party.” Clearly, the ordinary war 
correspondent does not come within this definition, 
whether using wireless telegraphy or not. Wireless 
telegraphic apparatus may become contraband when 
in the war zone, but is not necessarily so. 

In this brief survey I have, of course, been unable 
to discuss exhaustively the several questions raised, 
but trust that by suggesting their importance and 
their interesting character others may be stimulated 
to a more exhaustive study of them. If this hope 
is realized, the space used and the, time consumed 
will by no means have been wasted.— Edwin Maxey 
in the American Law Review. 


a ann 
INDEPENDENCE IN LEGISLATIVE ACTION. 





By Duane Mowry. 





It was William Wirt who once said that the man 
who is so conscious of the rectitude of his inten- 
tions as to be willing to open his bosom to the 
inspection of the world, is in the possession of one 
of the strongest bulwarks of a decided character. 
And the course of such a man will be safe and 
steady, becoming, like the ocean, clearer and purer 
by his own action. 

If legislative action, in State and nation, was dic- 
tated by men having such worthy intentions, would 
we not have in the average legislator the legislative 
independent who would vastly surpass present condi- 
tions and memberships in the halls of legislation, 
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_ particularly in every quality which would redound 
or tend to promote the public welfare? And are we 
not to-day threatened with legislative manipulation 
and trick and fraud, the trend and tendency of which 
is to lessen the intrinsic value of all legislation of a 
constructive nature? 

How well we know that statutes are often enacted 
for personal and political ends rather than for the, 
public good. Such laws are always unsatisfactory, | 
often unwise and sometimes positively pernicious. 
They reflect the true sentiment or opinion of no 
public need, are often but the nefarious schemes of | 
a dishonest and unscrupulous minority crystallized | 
into law, are wrong in principle and vicious in prac- 
tice, and beget a widespread feeling of distrust | 
toward all legislation, even that which may be de- | 
nominated for the benefit of the public generally. | 

Must we not look for the origin of wise legisla- 
tions from the political independent rather than 
from the mere partisan as such? Is it not to men | 
who place country far above and beyond the mere 

behests of party that we must hope to get legisla- 

tion in the interests of the masses? 
that this must be so. 











It seems to us | 


It does not mean, however, | 


questions. Perhaps a full and comprehensive answer 
is not easily given. 

After all, must we not look with hope only to that 
public servant, in the halls of legislation, who makes 
constantly his first aim and purpose the faithful 
and conscientious discharge of official service due 
to all of the people? How can the political huck- 


| ster, underling and dependent be aught but the child 


of the conditions which made him? He is a menace 
to all free institutions, and his presence in legisla- 
tive halls bespeaks the evils which come therefrom. 
It is not to such a one, but to the independent in 
legislation, the man who first asks himself what is 
for the public good, who is the man of safety in 
the law-making branch of our government. 

It is difficult to conceive what moral right a legis- 
lator has to fritter away public interests to satisfy 
private, personal or political ends. And yet, through 
popular indifference and apathy, this is done almost 
every day, with no apparent rebuke from the public. 
It is high time that a different order of things 
prevails. ; 

If there is a remedy for this condition of things, 
and we think there certainly is a most complete and 


that legislative action of the better class must come | adequate remedy, it must come from the people 
from the non-partisan. By no means. But the| themselves. It behooves the voting masses, who are 
question of politics, of persons and of localities | always in the majority, to see to it, now that the 
ought always to be of secondary importance, and| primary election law is in force in most of the 
the primary concern should be what is for the pub-| States, that only such men shall be selected as candi- 
lic weal. _ dates of all parties for the halls of legislation as are 


To-day there is so much that partakes of the na- | 
ture of pure commercialism in legislation that it is 
difficult to know absolutely what is for the public | 
weal and what for the public woe, so plausible, so | 
ingenious, so deceitful, so hypocritical is much of | 
the legislation which appears in our statute books. | 
Yet we know that, generally, commercial interests | 
are the interests of the few. And if the few are | 
the commercial gainers by legislation, it is quite | 
easy to believe that the many are the commercial | 
losers thereby. The granting of special privileges 
is a fertile source of unjust legislation, unjust at 
least, to the majority. Such privileges give undue 
and unfair advantages to the few favored ones at 
the public loss, perhaps at the public expense. The 
disposition to grant fabulous appropriations for the 
erection of large public buildings and other improve- 
ments greatly in excess of the public needs is another 
growing evil of present-day legislation. So, too, it 
is pure jobbery that dictates much of the expendi- 
ture of public moneys for private ends, as in the 
appropriations for battleships, for the equipment of 
the army and navy, tariff legislation and the like. 

Does not much of this legislation come from the 
growing indifference of the voting masses, particu- 
larly the more intelligent of them, in the selection of 
conscientious and wise legislators and the failure to 
keep a close and accurate account of their official 
conduct? How can a public officer be true to two 
masters, to the special interests which elects him 
and the paramount right of the public whom he is 





supposed to always first serve? These are pertinent 


personally and INHERENTLY strong in all that makes 
true manhood. The mere trucklers should be placed 
in the ranks of defeated candidates. When this is 
accomplished it will be possible to elect to legisla- 
tures and to congress FROM SOME PARTY men of the 
worthy kind. They will be more than the mouth- 
pieces of intellectual, but unscrupulous, leaders. 
They will refuse to serve for a mere mess of 
pottage. 

Independence in legislative action, such independ- 
ence as gives the people in a democracy constructive 
legislation, laws that make, in the course of their 
operation and natural effect, the people better and 
wiser and the country richer, that is the crying de- 
mand of the hour. Legislators answering such 
requirements are the one strong hope for this great 
country. They are, indeed, like the waters of the 
ocean, for they become both better and purer by their © 
own action. It is more of this quality that is needed 
in our public life. Indeed, there never was any dan- 
ger of having too much of it. And it is to be ob- 
tained even for the asking. It only remains for the 
too careless and indifferent public to “ discover” 
and use it. 

MILWAUKEE, WIs. 

——¢—___ 


A purchaser who buys land subject to a wife’s 
contingent dower right is held, in Bassell v. Cay- 
wood ([W. Va.] 66 L. R. A. 880), to assume the 
risk thereof, and not to be entitled to have the same 
charged up to or set off against the purchase price. 
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THE LAW AT BURKE'S ALLEY. 





“ 


Hear ye, hear ye, hear ye! All persons having 
anything to do before the honorable the justice iv 
the police coort, now holden within an’ for the fifth 
ward district draw .near, give your attintion, an’ you 
shall be heard! ” 

Proclamation was over, and Judge Houlihan in- 
quired of the clerk what cases were on the docket 
for the day. 

“ Nothin’ iv any importance, yer honor; only a 
case iv one William Allen, who is charged wid bein’ 
a common vagabond,” replied the clerk. 

“William Allen, what say you to a complaint 
chargin’ you wid bein’ a common vagabond?” in- 
quired the clerk. 

“Not guilty, yer honor,” was the reply of the 
defendant. 

“Let the witnesses be sworn, an’ the case pro- 
ceed,” rejoined Judge Houlihan. 

Honora Rooney, for the government, testified that 
the defendant called at her house and asked for 
something to eat, and she gave him some mince pie, 
and he contemptuously asked her for a saw, and 
said: “ Madam, if I could eat that pie, I would excel 
the iron-jawed men in the dime museum.” 

The defendant, in his own defence, admitted calling 
at the Rooney house and asking for something to 
eat, but denied using the language attributed to him 
by the prosecution. 

“This case,” began Judge Houlihan, in summing 
up, “presents a familiar question an’ that is this: 
What shall be done wid our unemployed? Oppor- 
choonity knocks once at iviry man’s doore, but at 
some doores she raps so often that she knocks in 
the panel. Holy Writ tells us that a man should 
airn his bread by the sweat iv his brow an’ not by 
the oil iv his tongue. The first judgment against a 
loafer we find in the sacred Scriptures where our 
Heavenly Father said to Cain after the killin’ iv 
Abel: ‘Unless thou shalt till the airth, it shall not 
bear thee fruit. A fugitive and a vagabond shall 
thou be in the airth.”’ .These were awful words, 
commanding the human race to go ‘to work.’ Still, 
notwithstanding the divine command, there are dif- 
ferent kinds iv vagrants; a familiar type is the 
American politician, who kin lie, an’ beg, an’ steal, 
an’ shirk, an’ tackle almost anythin’ but work. This 
type iv character classes honesty wid stupidity. Thin 
there are literary vagrants called publishers who 
sind checks on Fridays to authors in attics, an’ thus 
postpone suicide or eviction another week. Thin 
there are the mixed-ale reformers who dole out iviry 
evening in saloons more eloquence than you can 
iver hear from a pulpit. Thin there is the book 
drunkard, who kin talk on jomithry and talk 
English like a lord, an’ would set the river on 
fire wid his jaynius were he only given a chance. 
The one thing that always puzzled me is where 
Rip Van Winkle got his prescription for sleep; it 
would save the State a lot iv money in boarding 
vagabonds. That tired feeling may become chronic, 





| but it should be confined to the female guide, who, 


whin they get tired iv workin’, are thrying to catch 
a husband. I find the defendant in this case’ guilty 
iv moral delinquency an’ human depravity in not 
toilin’ for-a livin’ in God’s vineyard, an’ I sintence 
him to commune wid nature at the State farm for a 
term iv three months. ; 

“The coort sthands adjourned.” 


JosepH M. SULLIVAN. 
Of the Suffolk (Mass.) Bar. 
RENEWAL OF CONTRACT OF EMPLOY- 
MENT BY IMPLICATION. 





The recent opinions of the Second Appellate Di- 
vision of the New York Supreme Court, in Baker v. 
D. Appleton & Co., are interesting upon the question 
of tacit renewal, from year to year, of an original 
contract of employment. The facts are stated as 
follows in the opinion: 


“Prior to November, 1883, William H. Appleton, 
Daniel Sidney Appleton, William W. Appleton and 
Daniel Appleton were engaged in business as co- 
partners under the firm name and style of D. Apple- 
ton & Company, and the plaintiff, who had been the 
manager of the business of the copartnership at 
Chicago, Illinois, was, on the 16th day of November, 
1883, employed by William H. Appleton by the year, 
at an annual salary of $5,000, and transferred to the 
city of New York. He continued with the copart- 
nership firm till March, 1897, when the corporation 
of D. Appleton & Company was formed. After that 
he remained in the employ of the corporation at the 
same compensation, and continued to render the 
same services, with no new (or actual) arrangement 
or agreement, however, as to his compensation or 
the duration of the term of his employment. On or 
about March ai, 1900, the corporation of D. Apple- 
ton & Company passed into the hands of a receiver, 
who on that day discharged the plaintiff and termi- 
nated his employment. On September twenty-fourth 
of that year the defendant was incorporated, under 
the laws of the State of New York, and in October 
said receiver transferred to the defendant in this 
action all of the assets and property of the corpo- 
ration that came into his possession, ‘ subject, never- 
theless, to. the payment of the business indebtedness 
of this company, and of J. Hampden Dougherty, as 
receiver of this company, all of which indebtedness, 
principal and interest. the party of the second part 
hereby assumes and covenants to pay as a part of the 
consideration for this sale and conveyance.’ The 
plaintiff brings this action to recover the unpaid 
salary accruing during the year 1900, subsequent to 
his discharge, upon the theory that his original 
employment by the firm of D. Appleton & Company 
was for one year— from December 1, 1883, to De- 
cember 1, 1884—and that such contract was con- 
tinued from year to year, and that in each successive 
year thereafter he continued in the employ of the 
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firm and first corporation, rendering the same ser- 
vices. and receiving the same compensation.” 

In our judgment the court is right in holding that 
the evidence justified the conclusion that there was 
an existing yearly contract between the first corpora- 
tion of D. Appleton & Co. and the plaintiff, which 
was renewed yearly during the existence of such cor- 
poration and in force at the time of the plaintiff’s 
discharge, and further, that the liability for damages 
sustained by the plaintiff by the breach of such con- 
tract was assumed by the second Appleton corpora- 
tion. In his concurring opinion Presiding Justice 
Hirschberg directs attention to the rule of law 
governing the subject as illustrated by the decisions 
of the Court of Appeals in Adams v. Fitzpatrick (125 
N. Y. 124), and Martin v. N. Y. Life Ins. Co. (148 
N. Y. 117) 

“In the Martin case it was held that an original 
hiring where no time was specified was only a hiring 
at will, notwithstanding the agreement was for: the 
payment of compensation at a yearly rate. In the 
Adams case it was held that where there was a hiring 
for the fixed period of a year it would be presumed 
on continuance in the employment, after the expira- 
tion of the year, without further agreement, that 
the parties had assented to renew the engagement for 
a like period.” 

Such legal rule ‘and its limitations were further 
exemplified in the decision of the United States Cir- 
cuit Court of Appeals, Third Circuit, in Taber v. 
Trustees of State Hospital, etc. ([June. 1905] 138 
Fed. 865). wherein it appeared that plaintiff was 
elected resident physician for a State hospital for the 
insane for several terms of one year each. At the 
expiration of one of such terms the board of trus- 
tees postponed action on the election of a physician, 
and contiued to postpone the matter for several 
meetings, when a successor to plaintiff was elected, 
and she was notified of such fact. She had full 
knowledge of the action taken at each meeting. It 
was held that, under such circumstances, there was 
no implied contract employing plaintiff for another 
year, but at the expiration of the year for which 
she had been elected her employment was subject to 
termination at any time, either by the board or by 
herself. The court said in part: 

“It is true, no doubt, that where a person em- 
ployed for one year continues in the employment, by 
mutual acquiescence, after the expiration of the year, 
the inference ordinarily is that the term of the 
employment has been extended for another 
period of one year; but in this instance that 
inference cannot be deduced. No renewal of the 
plaintiff's employment for any fixed period can be 
implied, because the established facts do not admit of 
it. She was not re-elected in October, 1900, and she 





knew it. She was informed, too, of all the proceed- 
ings which have been referred to from time to time | 
as they occurred. They were contemporaneously | 
recorded in the minutes of the board, and she testi- 
fied that she always looked at the minutes; that it 





was part of her duty to do so. She saw fit to remain | 


in her position with full knowledge that the ques- 
tion of her re-election was an open one, and she 
could not have failed to understand that, until an 
election should actually take place, her employment 
was but temporary, and subject to termination at 
any time, either by the board or by herself. She had 
no ground whatever for supposing that, if not re- 
elected, she would be retained precisely as if she 
had been; and her contention that there was, in legal 
effect, an employment for another year, is without 
force, because the implication of an agreement to 
that effect is absolutely precluded by the circum- 
stances which the evidence conclusively disclosed.” — 
New York Law Journal. 


asistencia 
AMONG THE LATE DECISIONS. 


A citizen whose property is destroyed by fire be- 
cause of the failure of the water-works company 
to keep fire hydrants in good condition, as required 
by its contract with the city, is held, in Allen & C. 
Mfg. Co. v. Shreveport Water-works Co. ([{La.] 68 
L. R. A. 650), to have no right of action against the 
company to recover for such loss. 

Residents of a schoolhouse neighborhood who 
contribute money for the erection of a building, to 
be built by individual contributions, for the use and 
benefit of the people of the neighborhood, in order 
that a private school may be taught there when 
subscriptions for that purpose can from time to 
time be raised, the title to the building being vested 
exclusively in the people of the neighborhood, are 
held, in Lomax v. Phillips ({La.] 68 L. R. A. 661), 
to have no right to sue to recover individual dam- 
ages to themselves against one who maliciously tears 
down and removes the building. 


Keeping a hotel is held, in United States Hotel 
Co. v. Niles ((C. C. A. 6th C.] 68 L. R. A. 588), 
not to be trading, or a mercantile pursuit, within 
the meaning of a statute permitting the institution 
of involuntary bankruptcy proceedings against cor- 
porations principally engaged in trading or such 
pursuit. 


The consent of a patient to be treated by a Chris- 
tian Science healer is held, in Spead v. Tomlinson 
({N. H.] 68 L. R. A. 432), to preclude his holding’ 
him liable in damages for failure to effect a cure, 
although that method of treatment is illegal under 
the statutes of the State. 


Failure to present and give notice of dishonor of a 
note given as collateral security to another is held, 
in Coleman v. Lewis ([Mass.] 68 L. R. A. 482), 
not to operate as pro tanto satisfaction of the prin- 
cipal note. 

One holding as collateral security commercial 
paper which is secured by mortgage on chattels is 
held, in Scott v. First Nat. Bank ([Ind. Terr.] 68 
L. R. A. 488), to be liable to his debtor for per- 
mitting the lien of the mortgage to expire, and 
the obligors upon the paper to become insolvent, 
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without taking any steps to enforce payment of it, | 
so that the security is entirely lost. With these 
cases is a note on the effect of failure of holder 
to make demand or give notice of dishonor of paper 
held as collateral or conditional payment. 


A railroad company which cannot, because of a 
strike, obey the shipping directions as to the route 
by which the goods shall be sent forward, is held, 
in Fisher v. Boston and M. R. Co. ([{Me.] 68 L. R. 
A. 390), to be liable to the shipper in case it selects 
another route, without consulting him, on which the 
freight charges are greatly increased, where means 
of communication with the shipper are easily avail- 
able, and can be utilized without injury to the prop- 
erty, although the bill of lading stipulates that it 
may, in case of necessity, forward the goods to 
destination by any route. 

The inability of a railroad company to perform 
its contract to carry the purchaser of a round-trip 
limited ticket on his return journey because of a 
strike is held, in Elliott v. Southern P. Co. ([Cal.] 
68 L. R. A. 393), not to extend the time within 
which it is bound to honor the ticket. 


A statute giving the personal representative of a 
person negligently killed a right of action for the 
death, the proceeds of which are to be distributed 
among his legal representatives, is held, in Whit- 
low v. Nashville, C. & St. L. R. Co. ([Tenn.] 68 
L. R. A. 503), not to be a penal statute, which 
cannot be enforced by the courts of other States. 


A statute forbidding the forfeiture by local cor- 
porations of insurance policies for non-payment of 
premiums, until a certain time after notice of the 
amount and date of payment has been mailed to the 
insured at his last-named post-office address “in 
this State,” is held, in Metropolitan Life Ins. Co. 
v. Bradley ({Tex.] 68 L. R. A. 509), not to apply 
to policies issued in other States, unless expressly 
made applicable by the terms of the policy. 


The right of the court to enter judgment in faver 
of plaintiff in an action for the recovery of real/ 
estate of which defendant is in possession, because 
of defendant’s non-compliance with a rule of court 
requiring him to deposit one-half the reporter’s per 
diem before proceeding to trial, is denied in Mea- 
cham v. Bear Valley Irrigation Co. ([Cal.] 68 L. R. 
A. 600), on the ground that it deprives him of his 
property without due process of law. 


A member of a corporation organized in the 
interest of a political organization is held, in McClin- 
tock v. Young Republicans of Philadelphia ([Pa.] 
68 L. R. A. 459), to have a right to the inspection 





of the membership roll, which may be enforced by 
mandamus. 


A classification of cities for purposes of legisla- | 
tion, so as to make a particular law conferring | 
power to annex territory applicable to those having | 


a population of between 6,000 and 7,000, is held, in 


Longview v. Crawfordsville ([Ind.] 68 L. R. A. 
622), to be purely arbitrary, and not to save the 
statute from the condemnation of the Constitution 
as special legislation. 


Exhibition of a painting at an academy of arts 
to which the public is admitted only by payment 
of a fee, and the rules of which expressly forbid 
patrons to copy paintings while so on exhibition, 
is held, in Werckmeister v. American Lithographic 
Co. ({C. C. A. 2d C.] 68 L. R. A. sor), not to be 
a publication, although it contains no notice of 
copyright, which will prevent the artist or his as- 
signee from enforcing against persons subsequently 
attempting to publish copies of it for commercial 
purposes the rights which would have been secured 
by compliance with the copyright law. 


Mental anguish because of inability to work and 
properly to support his child is held, in Maynard v. 
Oregon R. & Nav. Co. ([{Or.] 68 L. R. A. 477), not 
to be a proper element of damages to be allowed 
one injured in a railroad accident. 


Bills of discovery are held, in Brown v. McDon- 
ald ({C. C. A. 3d C.] 68 L. R. A. 462), not to be 
abolished by statutes empowering the federal courts, 
in actions at law, to require the parties to produce 
books and writings, and making parties to suits at 
law competent witnesses therein. 


To permit an administrator to bring an action in 
forma pauperis for the alleged negligent killing of 
his intestate, it is held, in Christian v. Atlantic & N. 
C. R. Co. ({N. C.] 68 L. R.A. 418), that he need 
not show personal inabilty to give the required 
bond, or make the necessary deposit, but that it is 
sufficient if he shows such inability on behalf of the 
estate and those for whose benefit the suit is really 
brought. The other cases on the right of executor 
or administrator to sue, defend or appeal in forma 
pauperis are considered in a note to this case. 


A building having above the first floor a restaurant 
kitchen containing three employes is held, in Carri- 
gan v. Stillwell ({Me.] 68 L. R. A. 386), not to be 
within the meaning of a statute requiring “fire 
escapes upon buildings in which any trade, manu- 
facture, or business is carried on,” requiring the 
presence of workmen above the first floor. 


Offering a worthless bill in satisfaction of an 
obligation, with a request for change, is held, in 
Com. v. Beckett ({Ky.] 68 L. R. A. 638), to be 
within a statute providing for the punishment of 
anyone who, by false token, with intent to commit 
a fraud, obtains money or property, although it is 
not expressly stated that the bill is a good one. 


Failure of police officers having charge of the 
holder of an accident insurance policy to protect 
him from assaults by other persons is held, in Jar- 
nagin v. Travelers’ Protective Asso. ({C. C. A. 6th 
C.] 68 L. R. A. 499), not to take his killing by 
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them out of a provision in the policy that no recov-| and that it is a lawful exercise of the power con- 
ery can be had upon it in case of death from inten-| ferred by the charter to that end. 

tional injuries inflicted by insured or any other) The authority to raise revenue by a tax levied 
person. | upon business is undeniable, but it does not admit 


‘ ,.| of argument that the legislature cannot authorize 

fe ‘ naga veskeaygew Sak putt a tax “for any and all lawful acts, things or pur- 

re Macks b: past ({Ill.] 68 L . >, een | poses.” It is impcssible to imagine a form of gov- 
" x 3 . R. A. 606), 


; | ernment sO oppressive as one that would authorize 
pass to the lessee under a renewal lease which does | 


+ less |a tax upon every lawiul act or thing a man may do 
not mention it, where the first lease was under seal, : 


ma ; : |te say nothing of the authority to tax “any and 
and the right claimed was acquired under an oral | 4 S y 7 
contract made for a separate consideration after the 
lease was executed. 
ae 


Rotes of Cases. 


Municipal Corporations — Trading Stamp Ordi- 
nance — Constitutionality— In a proceeding entitled 
Ex parte Hutchinson, decided by the United States 
Circuit Court, D. Oregon, in April, 1905 (137 Fed. 
950), it was held that a city ordinance making it 
unlawful for any person to sell goods and merchan- 
dise by selling trading stamps to merchants for de- 
livery to their customers with purchases, without 
paying an annual license tax of $200, whether or not 
authorized by the city’s charter, is in violation of 
the rights secured to citizens affected thereby by 
the fourteenth amendment to the constitution of 
the United States and void; being neither a legiti- 
mate exercise of the taxing power nor a reasonable 
police regulation. The court said: 

The petitioner is a citizen of the State of Michi- 
gan, and is a member of a firm doing business under 
the name of the National Stamp Company. The 
company is engaged in what is popularly known as 
a “trading stamp business.” It sells stamps to 
merchants at the rate of fifty cents a hundred, to 
be given by them to their patrons as a cash dis- 
count — one stamp to each ten cents represented in 
the purchase made. These stamps are redeemed by 
the stamp company in merchandise at its place of 
business in this city. The petitioner alleges that 
said stamps are used only as a means of advertising 
the business of the stamp company and of the mer- 
chants using the same, and as a medium of co-oper- 
ation and exchange for value. : 

The restraint complained of grows out of the 
petitioner’s arrest because of his failure to take 
out a license as required by an ordinance of the 
City of Portland, which makes it unlawful for any 
person to sell, offer or attempt to sell goods and 
merchandise by selling trading stamps, etc., to mer- 
chants for delivery to their customers upon the 
purchase of merchandise from such merchants with- 
out paying annually the sum of $200 for a license 
authorizing the same. The city charter authorizes 
the council “to grant licenses with the object of 
raising revenue or of regulation, or both, for any 
and all lawful acts, things or purposes,” etc. The 
city. defends its action in arresting and imprisoning 
the petitioner upon the ground that the ordinance 
in question was for the purpose of raising revenue, 





all” his lawful “ purposes.” Judge Hanford, in the 
Circuit Court of the United States for the District 


| of Washington, in passing upon the validity of a 
| trading stamp ordinance of the city of Seattle. in a 
| case identical with this (137 Feb. 949), says: 


“Tt is very apparent that the purpose of this 
ordinance with respect to trading stamps is to pro- 
hibit their use in retail trade as a means of draw- 
ing custom, rather than to provide revenue or to 
exercise in a reasonable manner the police power 
of the city. The giving of trading stamps is merely 
one way of discounting bills in consideration for 
immediate payment in cash, which is a common 
practice of merchants, and is doubtless a popular 
method and advantageous to all concerned, and it 
is not obnoxious to public policy. The ordinance, 
therefore, is oppressive, and an invasion of the 
liberty of the people to carry on legitimate business 
by the use of legitimate means.” 

The court held that the imprisonment of the 
petitioner for a violation of the ordinance in ques- 
tion deprived him of his liberty in violation of the 
fourteenth amendment to the Constitution of the 
United States. ‘ 

The Supreme Court of Georgia in a recent case 
(Hewin v. City of Atlanta, 49 S. E. 765) has de- 
cided that the furnishing of trading stamps is not a 
business. In the concluding part of its opinion 
that court says: 

“Tn its ultimate analysis the use of trading stamps 
by a merchant is simply a unique and attractive 
form of advertising resorted to for the purpose of 
increasing trade. In the strict commercial sense of 
the term ‘business,’ it is not a business at all. It 
is simply a mode or manner of business — an instru- 
mentality or incident of a business. When resorted 
to for the purpose of increasing the business to 
which it is annexed it occupies the same relation 
to that business as newspaper advertising, circulars, 
dodgers and the like; and, if the city of Atlanta can 
classify as a business advertising through the 
medium of the trading stamp it can also classify 
as a business advertising through the journals of 
the city; or through the medium of a person em- 
ployed to walk the streets with the sandwich upon 
which the goods, wares and merchandise of a mer- 
chant are advertised, or the employment of a dwarf 
who carries upon his shoulder a barrel upon which 
the wares of a merchant are advertised, and who 
stops at every street corner and seats himself upon 
ty 

I adopt this view of the effect of the acts for 
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which the petitioner is held. These acts do not | 
constitute a “business” in the proper use of that | 


word. They are a mere means of advertising — an | 
| 
ientiions of m-hunlsess<~"» median” 60 tated ie| Probate Reports Annotated. By Wm. Lawrence 


the petition, “of co-operation and exchange for | Clark. Vol. IX. New York: Baker, Voorhis & 
value.” But whether considered a business or not, | Co., 1905. 

the ordinance in question and the charter which| This, the latest volume in a very valuable series 
authorizes it are in violation of the rights secured | of probate reports, covers, among others, such sub- 
by the fourteenth amendment to the Constitution | jects as Powers, Duties and Liabilities of Executors, 


Bew Books and Rew Hiitions. 





of the United States. 
——>—_ 
THE OLD HOMESTEAD. 





[Written impromptu upon revisiting the country | 


home of my boyhood after an absence of many 
years. ] 





By JoHN FREEMAN BAKER. 





Fair, smiling homestead! All thy scenes how dear, 
Though years have fled and thought doth claim ‘a 
tear — 
For thou art changed, yet my admiring gaze 
Swells deep the heart an anthem note of praise, 
As when a long-loved friend returns once more 
To share the homage of his native shore, 
We greet him warm while memory yet doth trace 
How Time’s light finger beauty’s lines efface; 
We greet him warm and e’en more joyed to see 
His youth in age with age’s purity. 
How vivid all the picture to the view 
That charm’d my childhood when the world was 
new! ~ 

There the wide mantel, corridor and stair, 
The paper’d wall of battle’s pomp and glare; 
The antique clock that gauged my time at play — 
So oft I chid for clicking hours away; 
(Full many praised this clock of Gothic mold, 
With mimic ship by fleeting seconds rolled.) 
There .the old well, whose pure and limped spring 
Gave zest to youth and life to everything; 
All lichen lined its rock-bound curb appears — 
And every rock a symbol of its years; 
“Elixir pure!” for so the charm did flow, 
“Who drinketh here shall all his future know.” 
Yon orchard rare with apple, quince and cherry — 
Pomona’s gifts, were wont to make us merry, 
Is sear’d by time and o’er the trees have grown 
Gray moss, and age doth claim them for his own, 
While yonder field where sweetest clover blowed 
Is odorous yet hy bounteous Nature sowed. 
Fain would I dwell in this ancestral home — 

Far from the city’s bustle, noise and strife, 

And from all artificial modes of life — 
With books, and loving friends, no more to roam. 
Here would I chant celestial notes of praise — 

List to the song birds in the vocal woods, 

And study Nature in her various moods — 
Live o’er again romantic, youthful days. 
And here contented with my boyhood lore — 
Serenely dwell till Time shall be no more. 


| Administrators, Guardians and Testamentary Trus- 
| tees, including Investments, Collection of Debts, 
| Compounding Claims, Continuing Business, Inter- 
lest, etc.; Foreign and Ancillary Administration; 
| Testamentary Capacity; Formalities of Execution 
|}and Revocation of Wills; Devises and their Con- 
struction; Legacies, their Vesting, Payment, Abate- 
ment, Satisfaction and Ademption; Probate of Wills 
and Codicils; Foreign Probate; Lost Wills; Adop- 
tion and Legitimation of Children, Advancements, 
Evidence, Powers, Perpetuities, Trusts, etc. The 
cases have been selected with care and good judg- 
ment from the recent decisions of the highest courts 
of the different States of the Union, and the notes 
/are ample, many of them exhaustive. In the present 
volume many of the cases are followed with notes 
referring specifically to other cases on the same 
subject and to notes in the preceding volumes of the 
series, thus enabling users to refer to all the cases 
and notes on the particular subject in hand without 
the necessity of carefully examining the indexes. 


Leading Cases In the Bible. By David Werner 
Amram, M. A., LL.B., of the Philadelphia Bar. 
Philadelphia: Julius H. Greenstone, 1905. 


This little volume is a collection of semi-legal 
papers, the bulk of which were originally printed 
| in the “ Green Bag” during the years 1900 and Igol. 
They relate to cases, such as the Sale of Esau’s 
Birthright, Isaac’s Will, Boaz and Ruth, the Judg- 
|ment of Solomon, the Trial of Jeremiah, etc., 
| which, while largely legendary, have, so the author 
| says, “ maintained throughout the centuries a posi- 
|tion of pre-eminence as authorities, not only in 
| questions of law, but also in matters of doctrine, 
of faith and of history.” The author frankly says 
\that his views of the decisions — where decisions 
|are made —are, as a rule, not the views expressed 
| in either the Jewish or non-Jewish religious or legal 
| literature, but are his “guesses” at their real 
|meaning. The author’s somewhat elaborate intro- 
| duction to the collection is not only readable and 
| illuminating, but scholarly. His point of view may 
| be inferred from the frank statement that “the 
| Bible may, or may not, have been written in a man- 
|ner different from other productions of the human 
| understanding, but it is certain that it has value 
|only if studied by the rational and critical method 
|that is applied to all other historical documents 
| and records.” The Bible he describes as a collec- 
|tion of legends, chronicles, myths, historical narra- 
| tives, laws, moral precepts, orations, rhapsodies and 
‘proverbs, written at different times during a period 








282 


THE ALBANY LAW JOURNAL. 








of probably more than a thousand years, some of it | the subject of modern corporations, especially those 
existing as folk-lore and oral tradition long before | in the United States, a project which was never 
it was written down. In this record many stages finished owing to the ill-health and subsequent death 
of civilization have left memorials of their pain- | of Mr. Davis. Unquestionably it must be regarded 
ful progress in religion, in morals and in law.|as a distinct loss to the literature of political sci- 
There still survives much reverence for the ancient | ence that a writer so well equipped to deal with the 
word. “ Preachers still use Bible texts torn from modern corporation problem did not live to complete 
their context for parenetic purposes; revivalists| the work which he had planned. The work now 
still make capital of miracles that the human mind | published by the author’s legal representative was 
has long ago rejected as impossible and untrue; | finished in the spring of 1897. It is to be regarded 
and all sorts of men holding beliefs for all sorts of | as an interpretation of existing and accessible his- 
theories, dogmas, self-delusions, hypocrisies, preju-| torical material. Vol. I considers the Nature of 
dices and falsehoods still point with pride to the| Corporations, Ecclesiastical Corporations, Feudal 
Bible as the basis of their authority and the source | Corporations, Municipalities, Guilds and Educa- 
of their illustration.” These sentences may convey | tional and Eleemosynary corporations. Vol. II, Na- 
an additional idea of the author’s attitude of mind.| tional England, Regulated Companies, Regulated 
His studies of the so-called “Leading Cases” are | Exclusive Companies, Joint-Stock Companies, Colo- 
highly interesting and informing, and are written | nial Companies, Legal View of Corporations, and 
with a rare literary charm. Lawyers, particularly,|; Modern Corporations. An appendix contains a map 
will be interested in them, as reflecting ideas of law | Showing the areas of national external corporations. 
and justice in an early period of the development | The work will be found mainly useful to the stu- 
of the Jewish race, “whose institutions have pro-| dent and scholar, and it was the hope of the author 
foundly affected the law and ethics of civilized | that one of the results of his study might be the 


society.” 


Burdick’s Law of Torts. 
Civil Liability at Common Law and Under Mod- 
ern Sstatutes for Actionable Wrongs to Person 
and Property. By Francis M. Burdick, Dwight 
Professor of Law in Columbia University School 
of Law, Author of “ The Law of Sales,” “ The 
Law of Partnership,” etc. Albany, N. Y.: Banks 
& Co., 1905. 


The exposition of the established rules of law is 
the main purpose of this treatise. Six chapters are 
devoted to the history of tort development, to a 
statement of the general principles determining tort 
liability, and to a brief account of tort remedies 
and of the manner in which tort liabilities may be 
discharged. The remainder of the volume discusses 
the most important classés of torts. Those torts 
which are directed principally against the person 
of the victim are first considered, then those which 
are aimed at his property, and, lastly, those which 
are clear invasions of both the personal and the 
property rights of another. By this clear and logi- 
cal division of the subject the reader is greatly aided 
in mastering the principles enunciated. The work 
is carefully and thoroughly done, and the result is a 
reliable text-book, of great value to the student 
and also to the practicing lawyer Canadian Law 
Times, June, 1905. 


Corporations: A Study of the Origin and Develop- 
ment of Great Business Combinations and of 
Their Relation to the Authority of the State. By 
John P. Davis, Ph. D. 2 vols. New York: G. P. 
Putnam’s Scns, 1905. 


This rather elaborate study of the origin and de- 
velopment of corporations was originally intended 
by the author the late John P. Davis. as an intro- 
duction to a more elaborate volume or volumes on 


A Concise Treatise on the | 


| stimulation of others to investigate special features 
| of corporate life, a field mew, very broad and 
promising. 


Lectures on the Relation Between Law and Public 
Opinion in England During the Nineteenth Cen- 
tury. By A. V. Dicey, K. C., B. C. L. London 
and New York: The Macmillan Co., 1905. 


The author, in the year 1898, delivered a short 
course of lectures to the students of the Harvard 
Law School on the History of English Law Dur- 
ing the Last Century. Those lectures were the basis 
of courses of lectures, which, after having under- 
gone sometimes expansion and sometimes curtail- 
ment, were subsequently delivered at Oxford. Of 
the lectures originally given in America, and thus 
rewritten, this book is the outcome. The book is not 
intended as a history of English law or of English 
opinion, but is an attempt to follow out the relation 
between a century of English legislation and succes- 
sive currents of opinion, to bring the growth of Eng- 
lish laws during a hundred years into connection 
with the course of English thought. There are 
twelve lectures and an appendix, the former includ- 
ing Relation Between Law and Public Opinion, 
Characteristics of Law-Making, Opinion in England, 
Democracy and Legislation, the Three “Main Cur- 
rents of Public Opinion; the Period of Old Toryism 
or Legislative Quiescence, the Period of Benthamism 
or Individualism, the Growth of Collectivism, 
Period of Collectivism, the Debt of Collectivism 
to Benthamism, Counter-Currents and Cross-Cur- 
rents of Legislative Opinion, Judicial Legislation, 
Relation Between Legislative Opinion and General 
Public Opinion. Professor Dicey is one of the 
highest authorities on the subjects upon which he has 
lectured. His work throughout shows mental alert- 
ness, deep reflection, a broad sweep and _ nice 
discrimination. 
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Old Masters and New. By Kenyon Cox. 
York: Fox, Duffield & Co., 1905. 
Mr. Cox, himself a painter as well as a thinker, 
approaches his subject from a practical standpoint. 
The little volume includes essays on the sculptors 
of the early Renaissance, on Peragino, Michael 
Angelo, the pictures of Venice, Veronese, Durer, 
Rubens, Ha!ls, Rembrandt, William Blake, paintings 
in the nineteenth century, Ford. Madox and Brown 
and Preraphaelitism, Millais, Burne-Jones, Meisson- 
ier. Baudry, Puvis de Chavannes, Whistler, Sar- 
gent and Saint-Gaudens. The essays are fitted for 
the student and the general reader, and well-defined 
opinions will be found in every one of them. The 
author demands in an artist's work not only cre- 
ative imagination, but power of expression. It is 
not enough, he holds, that a painter or sculptor 
should be able to show, in occasional glimmers, what 
he is driving at; he must possess a technical equip- 
ment capable of bodying forth convincingly a set 
of clear and organic ideas. If, however, the au- 
thor’s canons are exacting, they ure founded upon 
demonstrable truths. Everywhere Mr. Cox is frank 
and interesting. He is, besides, eminently fair, can- 
did and courageous. 
Baudry, whom he declares to be the most rounded 
and complete of the painters of the nineteenth cen- 
tury, is particularly interesting. His brifliant de- 
scription and eminently sane analysis of Whistler, 
based on the Copley Hall exhibition of 1904, and 
the very appreciative chapter on Sargent, will be 
found equally enlightening. Mr. Cox’s literary style 
uncommonly terse and forceful. We _ unhesi- 
tatingly commend his little book to the thoughtful 
perusal of all lovers of art. 


ee 
Literary Hotes. 


New 


1S 





A third volume of “ Shelburne Essays” is an- 
nounced in the Putnams fall list. When the series 
is complete it will cover, in a general way, the 
whole field of English literature. 


A new novel of the North and South, presenting 
the negro problem in a new light, it is said, will 
be published this fall by The Century Company. 
Norah Davis is the author, and the title of the ro- 
mance is “ The Northerner.” 


His spirited essay on Paul | 








John Lane Company, The Bodley Head, New | 


York, begs to call attention to the change of style 
in the company’s name. Books formerly credited in 
reviews and literary notes to John Lane should now 
be credited to John Lane Company. 


L. Frank Tooker, best known for his sea verse, 
has written a novel of the sea, “Under Rocking 
Skies,” which The Century Company has in hand 
for fall issue. Mr. Tooker was the son of a sea 
captain and spent most of his early life “ under 
rocking skies,” so his book should have the real salt 
flavor. 





Doubleday, Page & Company’s fall list of fiction 
includes: ““ The Colonel’s Dream,” by Charles W. 
Chestnutt; “ Concerning Belinda,’ by Eleanor Hoyt 
Brainerd; “The Golden Heart,” by Violet Jacob; 
“ Ayesha,” by H. Rider Haggard, and “Sons o’ 
Men,” by G. B. Lancaster. 


There will be a new book this fall by Jean Web- 
ster, author of “ When Patty Went to College.” Its 
title is “ The Wheat Princess,” and the scenes are 
laid, it is said, at the Villa Vivalanti, just outside 
of Rome. The Century Company, publishers of 
“ Patty,” will bring out the book. 


Considerable interest has been aroused in H. Rider 
Haggard’s novel, “ Ayesha,” which Doubleday, Page 
& Company announce for publication September 7. 
The author claims that this is not a sequel to “ She,” 
but a conclusion to that remarkable novel. It car- 
ries the narrator, Ludwig Horace Holly, and his 
ward, Leo Vincey, through a series of hair-raising 
adventures in the mountains of Central Asia in quest 
of the ever-elusive reincarnated queen. 


“Mohammed and the Rise of Islam” is the title 
of a volume which will be issued next month in 
the Putnams’ Heroes of the Nations Series. The 
author is Rev. David Samuel Margoliouth, Laudian, 
professor of Arabic at Oxford University. Profes- 
sor Margoliouth says in his preface that he regards 
Mohammed as a great man, who solved a political 
problem of appalling difficulty —the construction of 
a state and an empire out of the Arab tribes. 


Edmund Holmes, author of the well-known essay 
on Walt Whitman and the essay “ What Is Poetry?” 
publishes an essay through John Lane Company, 
The Bodley Head, New York, entitled ‘“ What Is 
Philosophy?” Mr. Holmes, who is also a_ poet, 
author of two volumes of verse, entitled, respectively, 
“The Silence of Love” and “The Triumph of 
Love,” deals with the ethics of philosophy from a 
hitherto unconsidered point of view. 


Dr. Frederic Rowland Marvin, of this city, whose 
volume of essays, ‘““ The Companionship of Books,” 
will be published by the Putnams in the fall, is 
already favorably known in the literary world as the 
author of “ The Last Words of Distinguished Men 
and Women” and “Flowers of Song from Many 
Lands.” He was for a number of years the pastor 
of the First Congregational Church, at Great Bar- 
rington, Mass., occupying the famous “ Hopkins 
Memorial Manse.” This parsonage was erected in 
memory of the distinguished Dr. Samuel Hopkins, 
who founded the church,.and who will be remem- 
bered in literature as the subject of a very charming 
essay by Whittier, and as the hero of Mrs. Harriet 
Beecher Stowe’s “ Minister's Wooing.” It was in 
this beautiful Berkshire village, the early home of 
William Cullen Bryant, in the midst of a district 
rich in legend and historical romance, that Dr. Mar- 
vin gathered much of the material contained in “ The 
Cgmpanionship of Books.” 
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The Harpers are preparing a new addition of 
Thomas Hardy’s novels, complete in twenty vol- 
umes, to be known as the Wessex edition. The set 
is primarily intended to be sold by subscription. 
The volumes will be bound in cloth, with gilt tops, 
uncut edges, and will contain many illustrations. In 
addition there will be frontispieces printed in sepia 
on India tint paper, and the title pages will be at- 
tractively ornamented with a poppy design printed 
in two colors. This is probably the most satisfac- 
tory form in which the works of this well-known 
and well-loved author have yet been presented to 
the public. Thomas Hardy’s power of. discernment | 
and skill of workmanship have made his popularity 
as a novelist enduring. It is interesting to recall | 
that when “Far From the Madding Crowd” first 
appeared anonymously in the Cornhill Magazine, in 
1874, it was commonly attributed to George Eliot. | 


| 
| 
| 
| 
} 





The new illustrated “Life of Charles and Mary 
Lamb,” by E. V. Lucas, the greatest authority on 
the Lambs, which is announced for early publica- | 
tion by the Putnams, will represent the first attempt 
since Talfourd’s day to write the life of Charles and 
Mary Lamb in full. The new material that has 
come to light since Talfourd’s “ Final Memorials ” 
would alone justify a new biography, apart from 
the removal, by the lapse of time, of many of the 
restrictions which prevented Lamb’s first biographer 
from quoting as freely from the lettérs as he might 
have wished, and from entering fully into all the 
particulars of his friend’s life and associations. 


A Hindoo Boccaccio is the description given by 
a number of eastern love stories translated by F. W. 
Bain and issued by the Putnams, with the title “ A| 
Digit of the Moon.” This comparison is not un- | 
natural from the genéral character of the tales, | 
but it should be explained that while the present | 
work is frankly not intended for the young, it con- | 
tains nothing gross or offensive to modern readers. | 
‘The translator himself refers to Boccaccio in his | 
introduction when speaking of the discovery of the | 
Sanskrit original. 


| 

Any one of our best magazine has, or should have, 
a prestige transcending that of any one individual | 
author; but this can be maintained only by the edi- 
tor’s absolute freedom of choice, writes H. M. Alden 
in Harper's. Always by preference he accepts a 
really good story from an unknown writer rather 
than a poorer or even an indifferent one from the 
most celebrated living author. He should never 
place himself in a position involving the possible | 


surrender of this freedom of choice. 


Doubleday, Page & Company announces for pub-| 
lication early in September “A Southern Girl in| 
61,” by Mrs. D. Giraud Wright. It is a spirited | 
narrative which throws new light on the social his- | 
tory of the Confederacy. Mrs. Wright, the daughter | 
of Senator Wigfall, of Texas, was in close contact | 
with many of the southern statesmen and generals, | 


The recent activity, literary and otherwise, of Mr. 
Henry James has resulted not only in what has been 
called a “polite popularity” for his works, but in 
numerous attempts on the part of critics and re- 
viewers to fix his rank as an author. A serious 
study of this kind is now promised from the pen 
of Miss Elizabeth Luther Cary, who has long been 
an enthusiastic admirer of Mr. James’ art. The 
Putnams, who are Miss Cary’s regular publishers, 
will bring this book out in September. 


Doubleday, Page & Company announces for pub- 
lication in September “The Jewish Spectre,” by 
George H. Warner. The publishers believe that this 
is an unusual book, and declare that it will un- 
doubtedly have an effect upon public opinion. It 
is a brilliant study of the Jew of history and of to- 
day. The author shows convincingly that the rest 
of the world has built up a wholly imaginary 
“spectre ’’ which it has labeled the Jew and which 
one generation has passed on with additions to the 
next. 


The newspaper man !ooms big and strong in our 
vigorous modern life, taking often a man’s part on 
many fields to which duty has sent him. Not too 
frequently he is pictured effectively and justly -in 
fiction by a pen that has had its training in actual 


| newspaper work —the modern school of the novel- 


ist. We have a fine example of just this sort of 
intelligently vivid character drawing in new story of 
action, “ The Fortress,” by a young newspaper man, 
Will Levington Comfort. This strong, human 


| novel appears complete in the September issue of 
| Lippincott’s Magazine. 


The Macmillan Company will publish in Septem- 
ber “In the Heart of the Canadian Rockies,” by 


|Mr. James Outram, fully illustrated and equipped 


with maps. This volume treats of the Canadian 


| Rockies for more than a hundred miles, from Mt. 


Assiniboine to Mt. Columbia, embracing the largest 
peaks and the grandest scenery in North America. 
Most of the book is devoted to the climbs and ex- 
plorations of the modern mountaineer, bent on 


| recreation; but it also traces the history of the 


Canadian Rockies from the days of the first ex- 
plorers seeking a way to the Pacific. | 


The September number of the North American 
Review fully maintains the high standard of that 
periodical. The Rt. Rev. Charles H. Brent, bishop 
of the Philippine Islands, in an interesting article 
entitled “ American Democracy in the Far East,” 
answers recent criticisms of the administration of 
the Philippines by the United States. W. D. How- 
ells endeavors to indicate the place won for himself 
by “John Hay in Literature.” G. H. Montague 
treats of “The Legend of the Standard Oil Com- 
pany.” Stephen W. Nickerson, imperial Chinese 
consul at Boston, examines “ Our Chinese Treaties, 
and Legislation, and their Enforcement.” United 


| States Senator Shelby M. Cullom, of Illinois, writes 
with Davis and Benjamin, Johnston and Wood. a 


of “ The Menace of Mormonism.” Michael McDon- 
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nell throws light upon “ The State of Primary Edu-| of the ethics of Christianity from the assaults by 
cation in Ireland.” N. I. Stone, tariff expert in the | apologists of modern materialistic commercialism, 


_ bureau of statistics, analyzes “The New German |entitled “Tainted Money and the Church,” and 


Customs Tariff.” An article written by the late 
General Roy Stone seeks to expose the reasons for 
“Our Failure in Porto Rico.” Lewis M. Haupt 
emphasizes “ The Urgent Need of Waterway Legis- 
lation.” Kate Gannett Wells inquires into the aims 
and work of “ Women on School Boards.” Charles 


Judge C. S. Lobingier’s paper on “ Direct Legisla- 
tion: The-Chief Objections Examined.” The au- 
thor of the last article is the judge of the Court of 
First Instance in the Philippine Islands. These 
contributions, together with the leading editorial, 
'entitled “ Mr. Lawson’s Crusade: Its Strength and 


Johnston contributes a study of the character and 
career of “Sergé Iulitch Witté.” A Venezuelan 
Citizen finds in “ President Castro’s Message,” a 
revelation of the unprincipled and infamous char- 
acter of the president of his unfortunate country. 


The department of World Politics contains commu- | 
nications on British, Russian, Italian and American | 


affairs. 


The Living Age for August twenty-sixth begins 
the serial publication of a story called “ Peter’s 
Mother,” by Mrs. Henry de la Pasture. The story 
will prove a welcome relief to readers who are weary 
of the carnage and sword-play of the prevalent his- 
torical novel. It is a story of modern English 
society, and the central figure is a charming study. 
The story has passed through six editions in Lon- 
don. The publication in The Living Age is by 
special arrangement. 


Its Weakness,” merit careful consideration, and, to- 
gether with the other editorials, book study and 
book reviews, make the September Arena a maga- 
zine which the more thoughtful of our people can- 
{not afford to overlook. 


Little, Brown & Co. are bringing out this fall a 
|series of “Holiday Art Sets,” comprising master- 
|pieces of literature and choicely illustrated works 
in sets of two volumes, handy in size, moderate in 
price, beautifully bound in cloth, gilt, neatly boxed, 
_as follows: “Poems of Dante Gabriel Rosetti,” 
“Famous Actors and Actresses and Their Homes,” 
| by Gustave Kobbé; “ Little Masterpieces,” by Al- 
phonse Daudet; “ Old Colonial Scenes and Homes,” 
| illustrated by Edmund H. Garrett; “Ramona,” by 
|Helen Hunt Jackson; “Quo Vadis,” by Henryk 
| Sienkiewicz; “Elizabethan and Victorian Songs,” 
‘illustrated by Edmund H. Garrett, and “ French 


; P : P ar ” 4: : ‘ 
The September Arena contains several popular | ainters and Painting,” by Philip Gilbert Hamerton 


features in addition to a number of bold discus-| “Lynette and the Congressman,” by Mary Farley 


sions dealing with present-day political and econ-| Sanborn, is a love story, with a southern flavor and 
omic problems and conditions. Professor Archibald | a touch of political life. The scene is laid in Wash- 
Henderson’s critical study of “ The Theatre of Ed-| ington, the hero is a western congressman and the 
mond Rostand” is worthy of special note. It is) heroine is a girl of Virginia, whose Southern accent 
one of the most brilliant, sympathetic and yet|and temperament give the story a genuine charm. 
critical papers which have appeared dealing with | The author's first book, “ Sweet and Twenty,” con- 
the works of the great French dramatist and poet.|tinues to enjoy a steady sale, while her last year’s 
A fine picture of Rostand forms the frontispiece of | novel, “ Thé Revelation of Herself,” attracted wide- 


this number. “Frank F. Stone: California’s Most 
Gifted Sculptor” is the tile of an appreciation, by | 
the editor, of the works of Frank F. Stone, whose | 
artistic ability in early years called forth the em-| 
phatic approval of Cardinal Manning, Mr. Gladstone | 
and other eminent Englishmen. Mr. Stone was) 
compelled on account of the health of his wife to | 
leave England and locate in California, where he is | 
doing excellent work. The article carries a num | 
ber of magnificent reproductions of photographs of | 
the latest creations of the sculptor. “Birds and_| 
Bird Interpreters,” by Dr. Charles C. Abbott, is a| 
study of recent ornithological essays, and will please | 
all earnest students of nature. ‘“‘ Dependent Chil- | 
dren and the State,” by Solomon Schindler. the su- | 
perintendent of the Leopold Morse Home for Orphan | 
Hebrew Children, is a paper by a thoughtful man 
who has given the subject deep thought and whose 
experience has enabled him to speak with authority. 
Among other leading features are the Hon. J. War- 
ner Mills’ bold and trenchant exposé of the 
“Dominant Trusts and Corporations” of Colorado 
and how they are controlling the machinery of 
government; the Rev. George F. Pentecost’s defense 





spread attention. Little, Brown & Co. will publish 
“ Lynette and the Congressman.” 


“The Divining Rod,” a new fall novel, written 
by Francis N. Thrope, is a very realistic story of 
the old regions in their early days. The lust for 
gain, unscrupulous methods to acquire wealth, the 
squeezing out of small concerns by larger ones by 
so-called “legitimate methods” form much of the 
pith and marrow of the story. Mr. Thorpe’s story 
is filled with human interest, action, vigor and fine 
character drawing. Little, Brown & Co. announce 
“The Divining Rod”. for publication late in 
October. 


“A novel written in a style that announces 
another western centre of genuine distinction,” such 
is the comment of a literary centre of national repu- 
tation who read the manuscript of “The Balling- 
tons,” by Frances Squire, to be published early in 
October by Little, Brown & Co. It is a story that 
treats a fresh and vital theme. The main interest 
centers in the spiritual awakening of Agnes Ball- 
ington, her struggle for the rights of the soul, and 
the steady involvement of other homes and other 
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individuals. The growth of a tragic climax of pro- 


found ethical and practical significance is worked | 


out with daring logic, and its solution is bold and 
unmistakable. The author of “ The Ballingtons” 
is in private life Mrs. Frances Squire Potter, assist- 
ant professor of English at the University of Minne- 
sota, Minneapolis, and well known in educational 
circles in the northwest. 


“The Road-Builders” is to be the title of Mr. 
Samuel Merwin’s forthcoming Texas story, and not 
“A Link in the Girdle,” as was at first announced. 


The Macmillan Company which promises Mr. Mer- | 
win’s story for issue October fourth, speak of it as | 


a spirited, dashing and thrilling tale of the con- 
struction of a railroad in the far southwest against 
great natural difficulties, and also against all the dif- 
ficulties that the rival road were able to bring to 
bear. 


Little, Brown & Co., of Boston, will publish the 
following fiction this fall: “The Rejuvenation of 
Aunt Mary,” another clever character story by Anne 
Warner, author of “Susan Clegg and Her Friend 
Mrs. Lathrop; ” “ The Ballingtons,” a novel of mod- 
ern social relations, by Frances Squire; “ The Divin- 
ing Rod,” a realistic romance of the oil regions, by 
Francis N. Thorpe, author of “Spoils of Empire,” 
etc.; “ Lynette and the Congressman,” a love story, 
with a touch of politics, by Mary Farley Sanborn, 
author of “Sweet and Twenty,” etc. and “The 
Ward of the Sewing Circle,” an appealing story of 
an adopted orphan, by Edna Edwards Wylie. 


The Macmillan Company are publishing “ The 
Fair Maid of Graystones,” by Miss Beulah Marie 
Dix; a new edition of Mrs. Roger A. Pryor’s 
“Reminiscences of Peace and War,” in one volume; 
new editions of “ Alfred Lord Tennyson: A Memoir 
by His Son,” and Mr. F. Marion Crawford's 
“Southern Italy and Sicily and the Rulers of the 
South;” “Heimweh and Other Stories,” by Mr. 
John Luther Long; “ Restrictive Railway Legisla- 
tion,” by Mr. Henry S. Haines; “ The Polariscope 
in the Chemical Laboratory,” by Mr. George William 
Rolfe; Vol. Il of Dr. Edward E. Gibbons’ work 
on “The Eye: Its Refraction and Diseases;” “A 
Text-Book in the History of Education,’ by Pro- 
fessor Paul Monroe, and “The Government of 
Michigan,” by Webster Cook, Ph. D. 


People who follow sports will recognize in Rex 
E. Beach, author of “ Pardners,’ the book of Alas- 
kan life recently published by McClure-Phillips, the 
winner of the one-mile handicap swimming race at 
last year’s Olympian games in St. Louis. Mr. 
Beach is a big-chested fellow, distinctly not thie 
usual type of fast swimmer. When he joined the 


Chicago Athletic Club, of which he has lately been 
elected secretary, he appeared before John Robin- 
son, the coach, and expressed his willingness to 
enter a swimming race. Robinson looked him over, 
and did not want to pass him, but finally gave re- 
Turning to a bystander, he com- 


luctant consent. 





mented: “ If that fellow tries to swim 100 yards, he’ll 
drown.” When Beach climbed out of the water 
after the first race, he had established a novice 
world’s record for 100 yards. 


The Century Co.’s Thumbnails this fall will be 
Charles Dickens’s “ The Chimes,” ‘ Washington,” 
a compilation, and “ Sonnets from the Portuguese.” 
The cover designs are all by Blanche McManus 
| Mansfield. 


A new volume of poems from Richard Watson 
Gilder will be issued by The Century Co. this fall. 
“In the Heights” will gather into permanent form 
| nearly all the verse Mr. Gilder has written since the 

publication, in 1901, of his “ Poems and Inscrip- 


| tions.” 


| Doubleday, Page & Co. announces what is prac- 

tically a new book by Max Muller. It is to be 
called “ Life and Religion” and will be brought 
| out on September twenty-first. The book has been 
| prepared under the direction of Dr. Muller’s wife. 

Some of the chapter heads are: “ The Art of Life,” 
\“The Beautiful,” “The Bible,’ “ Christianity,” 
|“ Death,” “The Deity,” “The Divine,” “ Future 
| Life,” “ Love,” “ Religion and Religions,” ‘“ Sor- 
|row and Suffering,” “ Faith,’ ‘“‘ Mind or Thought,” 
“ Nature,” “‘ Music.” “ Evolution of Religion,” “ The 


Infinite,” ‘‘ Theosophy ” and * Work.” 


| The Macmillan Company’s fall announcement list, 
| just out this week, promises for issue before Christ- 
| mas the following, among a large number of books 
|of importance and interest: William Garrott 
Brown’s “Life of Oliver Ellsworth; ”’ Mrs. Russell 
Barrington’s reminiscences of the late G. F. Watts; 
Vol. IV of Herbert Paul’s “ History of .Modern 
England;” the ‘“ Memoir of Archbishop Temple; ” 
“ Andrew Marvell,’ by Augustine Birrell, in the 
English Men of Letters Series; Dr. Emil Reich’s 
“General History;” “ Vikings of the Pacific,” by 
Agnes C. Laut; “ Napoleon and His Times,” the 
new volume in the Cambridge Modern History; 
the “ Recollections” of William O’Brien, the lively 
and original M. P. for Cook; “ Pre-Raphaelitism 
and the Pre-Raphaelite Brotherhood,” by W. Hol- 
man Hun; “Venice,” by Marion Crawford. illus- 
trated by Joseph Pennell; the new and enlarged 
edition of Mrs. Roger A. Pryor’s “ Reminis- 
cences of Peace and War;” “The Blackmore 
Country,” by F. J. Snell; “A Wanderer in 
Holland,” by E. V. Lucas; “ India,” by Flora Annie 
Steel, illustrated in coolrs by Mortimer Menpes; a 
richly illustrated edition of “The Garden That I 
Love,” by Alfred Austin; “The History of Ameri- 
can Painting,” by Samuel Isham; Vol. II of the 
enlarged edition of Sir George Grove’s “ Diction- 
ary of Music and Musicians;” “ A Self-Supporting 
Home,” by Kate V. Saint Maur; “The Far East 
and the Great War,” by B. L. Putnam Weale; “In 
the Heart of the Canadian Rockies,” by James Out- 
ram; “ New Creations in Plant Life,” an account of 
Luther Burbank’s life and work, by W. S. Har- 
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wood; “ Persia, Past and Present,” by A. V. Wil- 
liams Jackson; “Sporting Sketches,” by Edwyn 
Sandys; a Limited Large Paper Edition of the 
Works of Maurice Hewlett; an entirely new edition 
of “ The Works of Benjamin Franklin,” containing 
very much new material; ‘ Nero,’ by Stephen 
Phillips; “ Success Through Self-Help,” by Newell 
Dwight Hillis; “Jesus Christ and the Christian 
Character,” by Francis Greenwood Peabody; and a 
“ History of Education,” by Professor Paul Monroe. 


The September Arena contains a number of’ 
papers of special importance and interest, including 
“The Theatre of Edmond Rostrand,” by Professor 
Archibald Henderson, Ph. D.; “ Direct Legislation: 
The Chief Objections Examined,” by Judge C. S. 
Lobinger, LL. M., Ph. D., judge of the Court of 
First Instance in the Philippines; “ Frank F. Stone: ' 
California's Most Gifted Sculptor,” by the editor 
(this paper is illustrated by a number of fine half- 
tone reproductions of photographs of Mr., Stone’s 
work); “Birds and Bird Interpreters,’ by Dr. 
Charles C. Abbott; “ Dominant Trusts and Cor- 
porations,” by the Hon. J. Warner Mills; “ Tainted 
Money and the Church,” by the Rev. George F. 
Pentecost, D. D.; “‘ The Struggle of Autocracy with 
Democracy at the Opening of the Twentieth Cen- | 
tury,” by E. P. Powell; ‘“ Dependent Children and 
the State,” by Solomon Schindler, superintendent | 
of the Leopold Morse Home for Orphan Hebrew | 
Children; and “ Popular Education in the Rural | 
District the Supreme Need of the South,’ by Dr. | 


Agnes V. Kelley. | 


McClure’s has always something that compels 
attention, something immediate and significant that | 
is important to alt Americans. The September num- | 
ber adds to an unbroken series of McClure’s | 
Articles” an illuminating study of commercial | 
piracy, the first half of Miss Tarbell’s study of the 
Kansas Oil War, and an excursion into the marvels 
of modern biology, “ Prolonging the Prime of Life,” 
which is an authoritative account of the discov- 
eries of a group of scientists who have determined 
that old age is a disease. Color printing has never 
achieved more perfect results than in the eight full- 
page reproductions of Lungren’s paintings of the 
Grand Canon of the Colorado, which accompany 
William Allen White’s description of the wonders 
“On Bright Angel Trail,’ a fine bit of descriptive 
writing. Eugene Wood, George Randolph Chester, 
Mrs. Wilson Woodrow, Jean Webster, Arthur 
Train and Norvell Harrison supply capital short 
stories. 


The “North American Review's” September 
number has some articles that are well deserving 
of public attention. Its contents include: “ Ameri- 
can Diplomacy in the Far East,” by Right Rev. 
Charles H. Brent, bishop of the Philippine Islands; 
“John Hay in Literature,’ by W. D. Howells; 
“The Legend of the Standard Oil Company,” by | 
G. H. Montague; “ Our Chinese Treaties and Their | 








Enforcement,” by Stephen W. Nickerson, imperial 
Chinese consul at Boston; “The Menace of Mor- 
monism,” by Shelby M. Cullom, United States sen 
ator from Illinois; “ State of Primary Education in 
Ireland,” by Michael McDonnell; “ The New Ger- 
man Customs Tariff,’ by N. I. Stone, tariff expert 
in the bureau of statistics; ‘Our Failure in Porto 
Rico,” by General Roy Stone; “ The Urgent Need 
of Waterway Legislation,” by Lewis M. Haupt; 
“Women on School Boards,’ by Kate Gannett 
Wells; “ Serge Iulitch. Witte.” by Charles Johnson; 
“ President Castro’s Message,” by A Vengzuela Citi- 
zen; and the usual keen summary of “ World Poli- 
tics,’ by experts writing from London, St. Peters- 
burg. Rome and Washington. 
a en ees 


Legal Aotes. 


Lemuel B. Pike. for many years well known as 
one of the leading criminal lawyers of the State, and 
who had been in failing health for aimost four years, 
died suddenly at Saratoga recently. He was born 
at Fort Ann in 1830 and studied law under ex- 
Supreme Court Justice Augustus Beckes, who is 
still alive at the age of 88. His wife died twenty 
years ago. Two children survive him. 





A decidedly curious and unusual litigation is now 
engaging the attention of a Russion civil court. 

The widow of an officer killed in the battle of 
Mukden has sued the general in command of the 
division to which the dead officer was attached for 


| $40,000 damages for the loss of her husband, which, 
| she claims, was caused by defendant’s gross negli- 


Plaintiff declares that she has evidence to 
prove that when the general was withdrawing his 
forces in obedience to Kuropatkin’s order to retire 
he forgot all about the detachment commanded 
by plaintiff's husband and sent him no orders. The 
detachment was, therefore, left behind alone and was 
accordingly surrounded and annihilated by the 
Japanese. 

The case involves some novel and curious legal 
questions for the puzzlement of lawyers. Probably 
no such action would lie in an American or English 
court. If a commanding general can be held re- 
sponsible in damages by men under his command 
who have been wounded and by the legal repre- 
sentatives of men who have been killed as a result 
of his blunders, the pay of military commanders 
must be enormously increased. The most interest- 
ing feature of the case is the light it throws on 
Russian military methods. If Russian generals are 
in the habit of forgetting what they have done with 
large bodies of their troops and leaving them scat- 
tered about battiefields to be picked up by the 
enemy, it is no wonder that victory finds the Rus- 
sian banners inconvenient for perching purposes and 
that army life does not strongly appeal to any large 
proportion of the Czar’s subjects.— Exchange. 


gence. 


Holders of stock in a corporation, the property of 
which has been sold, are held, in Hearst v. Putnam 
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Min. Co. ({[Utah] 66 L. R. A.. 784), to have no 
right to maintain a suit to enforce a trust in such 
property for their own benefit on the theory that the 
directors of the company were guilty of fraud in dis- 
posing of it. 


An ordinance imposing a mileage tax as a condi- 
tion of granting a street railway company the privi- 
lege of using the streets is held, in Chicago General 
R. Co. v. Chicago ([Ill.] 66 L. R. A. 959), to be 
within the authority conferred by a statute providing 
that the city may give the privilege upon such terms 
and conditions, not inconsistent with the statute, as 
the authorities shall deem for the best interests of 
the public. 


One delivering gas naphtha to a consignee in a 
tank car provided by himself is held, in Standard 
Oil Co. v. Wakefield’s Admr. ([Va.] 66 L. R. A. 
792), to be liable in case a servant of the consignee, 
whose duty it is to unload the car, is killed by an 
explosion due to the fact that the car is in such 
defective condition that it cannot be unloaded in the 
ordinary way with safety. 

The seller of a sidesaddle to a husband is held, in 
Bragdon v. Perkins-Campbell Co. ([C. C. A. 3d. C.] 
66 L. R. A. 924), to be under no duty to the wife, 
for whose use he knows it to have been purchased, 
which will render him liable to her for negligence 
in its defective construction. 


The liability of a father for a tort of his minor 
child with which he was in no way connected which 
he did not ratify, and from which he did not derive 
any benefit, is denied in Chastain v. Johns ([Ga.] 
66 L. R. A. 958). 


The mention of certain injuries known to have 
resulted from an accident in a release by an injured 
person of the right of action against the one respon- 
sible for the accident is held, in Quebe v. Gulf, C. & 
S. F. R. Co. ({Tex.] 66 L. R. A. 734), not to pre- 
clude general language used in the release from 
having the effect of releasing liability for all in- 
juries, even those not known at the time or specified 
in the release. 

A release exacted by a railroad company as 4 con- 
dition of permitting an injured employe to return 
to work, without any undertaking on its part to 
continue the employment any longer than may be 
satisfactory to it, is held, in Missouri, K. & T. R. 
Co. v. Smith ([Tex.] 66 L. R. A. 741), to be without 
consideration, and not binding on the employe. 


If the motorman in charge of an electric car going 
at a high rate of speed sees a runaway team ap- 
proaching a crossing under such circumstances as 
must suggest to any mind that a collision is probable, 
and makes no effort to control or stop his car, it is 
held, in Wilson v. Chippewa Valley Electric R. Co. 
([Wis.] 66 L. R. A. 912), that he is guilty of that 
wanton and reckless disregard of human life which 
amounts, in law, to intentional wrong. 





A street car company is held, in Duchemin v. Bos- 
ton Elev. R. Co. ({[Mass.] 66 L. R. A. 980), not to 
owe to a person upon a street, where its car has 
stopped to receive him as a passenger, the same 
high degree of care with respect to defects in the 
car while he is approaching to enter it that it owes 
to passengers actually on board. 


A railroad company which sinks a large and deep 
well on its own property to secure water for the use 
of its shops and engines is held, in Houston & T. C. 
R. Co. v. East ({Tex.] 66 L. R. A. 738), not to be 
liable for injury thereby caused to the owners of 
neighboring lands, although it pumps therefrom such 
large quantities of water that the subterranean water 
is drawn from the surrounding lands and the wells 
thereon are deprived of their water supply. 

—>—_—_ 


Bumorous Side of the Law. 


Connecticut lawmakers have a hard problem to 
solve: If thirty-five state senators require 650 jack- 
knives and 278 fountain pens in a six months’ ses- 
sion of the Legislature, and 255 representatives use 
2,000 knives and 700 pens in the same time, how long 
will it be before a really effective “corrupt prac- 
tices” act is passed at Hartford? 








Soon after Judge Tillinghast of the Supreme 
Court of Rhode Island had been appointed, he went 
down into one of the southern counties to sit for 
a week. He felt glad at this appointment. He was 
satisfied with himself. Life seemed well worth 
living. 

“ Mary,” he said to the waitress at the hotel where 
he had stayed all the week, “ you’ve been in the 
country how long?” 

“Two years, sorr,” she told him. 

“Do you like it?” 

“Sure, it’s all well enough if you like it?” she 
answered. 

“ But, Mary,” the judge continued, “ you have 
many privileges in this country which you’d not 
have in Ireland. Now, at home you would never 
be in a room with a justice of the Supreme Court 
and chatting familiarly with him.” 

“But, sure, sorr,” said Mary, dead in earnest, 
“you'd never be a judge at home.”— Exchange. 





The following story 1s told of Judge G. W. Green, 
who for many years was Judge of the Probate 
Court at St. Albans, Vt.: 

At the annual town meeting the purchase of a 
new town hearse had been voted, and a committee 
appointed to canvass the townspeople for subscrip- 
tions. One of the committee thought it would be 
an excellent plan to have the judge’s name at the 
head of this list, and to that end approached him. 
The judge absolutely refused to make a contribution, 
and, when questioned as to the reason, said: ‘“ Why 
should I subscribe toward a new hearse when I 
haven’t ridden in the old one yet?”— Boston 


‘Herald. 








